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All creatures come into the world

bringing with them the memory of justice


John Maxwell Coetzee, Waiting for the Barbarians



Introduction


Edited by Ettore Battelli, Luca Bicocchi, Giusy D’Alconzo.


This publication is the result of research carried out between June 2013 and May 2014 as part of the “CLAIM Child Law: Action for an Innovative Methodology” project with the scientific coordination of the University of Roma Tre. Research activities included an analysis of the methodology of legal work performed by the project, the study of global data and information emerging from this work and the legal analysis of a group of practical cases. The latter were singled out among those dealt with at the front offices managed by the project’s partner organisations in Italy, Greece and Spain (Save the Children Italy, European Public Law Organisation (EPLO) and La Merced Migraciones, respectively) and discussed during legal clinic courses1 on children’s rights held at the universities of Roma Tre, La Comillas in Madrid and the National and Kapodistrian University in Athens2, according to a front office–legal clinic working model that represents the distinguishing element of the project.

The qualitative and quantitative analysis of the findings from the three different front office–legal clinic experiences has highlighted the practical support guaranteed by the project to children and their families. This support, according to the principles of the Council of Europe on child friendly justice3, was considered a measure to promote access to justice by the children themselves and, more generally, to their rights.

Given the on–going crisis and the difficult socio–economic situation of beneficiaries, the project’s model of legal work relied on the role of access to justice as a key tool to combat poverty. This approach is in line with the recommendations of the United Nations, which identifies ensuring access to legal representation and fair trials as the elements necessary to break the vicious circle of lack of financial resources and the weakening of guarantees. As stated by Magdalena Sepúlveda Carmona, UN Special Rapporteur on extreme poverty and human rights, “Lack of access to justice is a major reason why people fall and remain in extreme poverty, and therefore access to justice is not only a human right in itself, but also an essential tool to tackle poverty and inequality”4.

In practice, legal support on individual cases has had to deal with the gaps in current national legislation in the three countries and the difficulties in its application. These difficulties, addressed proactively by the organisations involved, made it possible to propose legislative solutions to the relevant institutions. In particular, as part of the advocacy work of Save the Children Italy, tangible results were achieved in terms of legislative proposals on the rights of foreign minors and regarding the dialogue with authorities on the fight against poverty5.

This approach has given the project the potential to positively influence both actual individual cases and existing policies, thanks to a full cycle of activities on the issue of the rights of children at risk.
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Child playing in Naples suburbs. Credits: Francesca Leonardi for Save the Children.




Analysis of the CLAIM project’s methodologies, operation and data


Edited by Mariavittoria Catanzariti.


Context, goals and operation of the CLAIM project: access to justice as a measure to combat poverty in times of crisis

The global economic crisis which erupted in 2008 produced a ripple effect on the finances of European countries. The private debt crisis has resulted in a crisis of public finances, which in turn affects the framework of guarantees and rights of the most vulnerable, including children, since budget constraints and austerity policies have led to a deterioration in the level of core benefits ensured by the welfare systems6. This has led to difficulties for many children and families in accessing resources and services, including the justice system, which is of particular importance. In fact, the justice system is an essential tool for combating economic inequalities and achieving greater social equality; by reducing accessibility, the crisis threatened to further reinforce the vicious circle of economic hardship and the weakening of guarantees that United Nations monitoring bodies deem needs to be broken to achieve progress in the fight against poverty7. Lack of access to legal aid and the justice system to claim rights raises the probability of falling into ever worsening poverty; in turn, increased poverty and subsequent social exclusion further deprives those affected of the financial means and knowledge required to bring actions as victims of abuses.

Access to justice in itself is a complex issue that can be examined both from the point of view of the justice system — in which one is alone, in the words of Franz Kafka, “like a dog”8 — and from a more immediate one of access to services and goods.

Generally speaking, the essential elements of the right to access justice are stated, in Europe, in the Charter of Fundamental Rights of the European Union (Art. 47, Right to an effective remedy and to a fair trial)9:


	the right to an effective remedy before a court;


	the right to a fair and public hearing within a reasonable time by an independent and impartial tribunal previously established by law;


	the right to be advised, defended and represented;


	the right to legal aid for those who lack sufficient resources insofar as such aid is necessary to ensure effective access to justice.




In relation to children, the CLAIM project’s approach was one of child friendly justice, as defined by the guidelines of the Committee of Ministers of the Council of Europe: a set of guarantees and fundamental principles such as participation, the child’s best interests, dignity, protection from discrimination and the rule of law10.

Another important reference point of child friendly justice in Europe is the Strasbourg Convention on the exercise of children’s rights11, whose aim is to promote the rights of children, “to grant them procedural rights and to facilitate the exercise of these rights by ensuring that children are, themselves or through other persons or bodies, informed and allowed to participate in proceedings affecting them before a judicial authority”. The child friendly approach is also incorporated in the Third Optional Protocol to the Convention on the Rights of the Child on a communications procedure, adopted by the UN General Assembly in December 201112.

As mentioned above, the access of children and their families to justice is an extremely crucial aspect in the context of the financial crisis13. As stated in the 2012 report of the United Nations Special Rapporteur on extreme poverty and human rights,


Some of the obstacles that people living in poverty face, such as the cost of legal advice, administrative fees and other collateral costs, relate directly to their lack of financial resources. Other obstacles, including lack of access to information and lack of legal recognition arise out of discrimination against the poorest and most marginalised. […]. Poor functioning of the justice system particularly affects the poor, because pursuing justice requires a much greater effort and investment in terms of money and time for them, while their chances of a favourable outcome are worse. The deprivations that persons living in poverty encounter throughout their lives — lack of access to quality education, reduced access to information, limited political voice and social capital — translate into lower levels of legal literacy and awareness of their rights, creating social obstacles to seeking redress14.



Accordingly, child poverty and social exclusion should be looked at as a matter of children’s rights and addressed through a child rights approach15. On 20 February 2013, the European Commission adopted its Recommendation on child poverty and well–being, Investing in Children: breaking the cycle of disadvantage, as part of its Social Investment Package. The Recommendation crucially places children’s rights, the best interests of the child, equal opportunities and support for the most disadvantaged at the centre of efforts to combat child poverty16.

The adoption of the approach illustrated above makes the data and information emerging from the legal assistance activities of the CLAIM project significant when monitoring the effective implementation of the right of access to justice by children and the transformations brought about by the economic crisis in the specific contexts involved (Italy, Greece and Spain), which are potential examples of wider geographical areas.

In the same vein, the activities of legal assistance for children and their families provided by the front offices of the project with the aim of facilitating access to justice, may be considered potentially capable of preventing deterioration or producing an improvement in the socio–economic status of the recipients and therefore contribute to the fight against poverty.

The analysis of cases has shown the impact on access to justice by two cross–cutting issues, which deserve a preliminary general consideration, namely: the role of legal aid and the burden of discrimination.

The role of state–funded legal aid in court

Regarding access to justice, one of the major issues is representation and defence before the courts. The opportunity to bring court proceedings in order to claim a right or defend oneself properly from unjust charges or unfair administrative procedures is of primary importance to everyone and a key element in countering or halting a situation of poverty and vulnerability for those who are economically or socially disadvantaged. The factors most likely to cause disparities in access to justice are the costs connected to claim registration fees and representation in court. Court costs usually relate to the value of the dispute, while the cost of legal representation merely represents the divide between those who can afford it and those who live in poverty.

In legal systems in which the cost of defence is high, victims experiencing economic hardship are not safeguarded properly and are often forced to negotiate quickly and accept derisory compensation, as well as being less inclined to appeal judgements in the first instance17. As a result, the concrete possibility of disadvantaged groups having access to justice mostly depends on the availability of legal aid and, in particular, access to state–funded legal aid.

International human rights law explicitly states the right to legal aid in criminal proceedings (International Covenant on Civil and Political Rights, Art. 14). This is especially important for economically disadvantaged groups, who face a variety of obstacles related to the payment of bail bonds, pre–trial detentions, proceedings, sentences and appeals.

The European Convention of Human Rights, in Art. 6(c) on the right to a fair trial, establishes the individual’s right


to defend himself in person or through legal advice of his own choosing or, if he has not sufficient means to pay for legal advice, to be given it free when the interests of justice so require.



There are also specific European legal instruments in the field of free legal representation, which deal with specific circumstances. In particular, this regards the Directive on state-funded legal aid (Directive 2002/8/EC)18 and the Directive on mediation in civil and commercial matters (Directive 2008/52/EC).

Outline of national regulations on state-funded legal aid

Legislation on legal aid, including legal representation in court, has partially different criteria in the three countries under study19.

Italy

In Italy, state-funded legal aid, regulated by the consolidated law on legal fees (Presidential Decree 115/2002), covers court costs and attorneys’ fees for “disadvantaged” citizens. The criterion is a very low income (the maximum amount is a taxable income of 11,369.24 Euros per annum), which is calculated as the sum of the incomes earned in the same period by each member of the family, including the applicant. However, only the personal income of the applicant is taken into account when proceedings involve personality rights, in which the applicant’s interests conflict with those of other members of the household. Art. 74 and Art. 75 of the aforementioned consolidated law on legal fees defines the scope of state-funded legal aid. with regard to criminal proceedings (to represent disadvantaged citizens who are under investigation, on charges, convicted, victims of crime20 or have suffered damaged and intend to bring a civil action or are civilly liable for a financial penalty) as well as civil, administrative, accounting, tax proceedings or other legal proceedings, enforcement proceedings, review, revision or third-party proceedings and proceedings for the implementation of safety or prevention measures, for which there is the provision of a defence attorney or a technical consultant. The applicant’s claims must not be manifestly unfounded. Applications to bring civil actions must be filed with the Secretariat of the Council of the Bar. The following may file applications: Italian citizens; foreigners legally residing in the country at the time the relationship or the matter in question arose; stateless persons; entities or associations that are non-profit-making and do not engage in economic activities. Legal aid applies to every stage of the proceedings21.

Spain

In Spain, state-funded legal aid covers legal fees, both before and during proceedings, the costs of filing an application for proceedings and consulting fees. It is a service aimed at individuals with an annual family income of less than 15,976.80 Euros (equal to twice the minimum annual salary) or legal entities that have a turnover of less than 23,965.20 Euros, equal to three times the minimum annual salary22. Applications for legal aid are made to the Bar, but may be denied. This is a problem for cases involving minors that require the payment of a fee in order to file an action (200 Euros in the first instance, 800 Euros on appeal), which constitutes an obstacle to access to justice. In addition to a declaration of income, various other documents are required in order to file an application for legal aid. Sometimes legal aid is also admitted for irregular immigrants, but this is not the rule23. The Spanish Ombudsman has filed an appeal to the Constitutional Court claiming the unconstitutionality of Art. 2(a) of Law 1/1996 on legal aid, since the persons entitled to legal aid are Spanish nationals, nationals of other EU Member States or foreigners lawfully residing in Spain without sufficient financial means to take legal action. The Ombudsman considered that the term “lawfully residing” violates the right of foreigners to effective judicial protection, which also includes the right to legal aid.

Following this appeal, in its judgment no. 236 of 2007 the Constitutional Court declared the concept of “lawfully residing foreigners” to be unconstitutional. As a result, all foreigners, including those who are not lawfully resident in Spain, are entitled to receive legal advice (or representation by an appointed lawyer), in all proceedings before all jurisdictions in which they are involved and not limited to criminal or administrative proceedings regarding their expulsion from Spanish territory or matters relating to asylum24.

Greece

In the context of the institutionalised legal aid system in Greece, an attorney is appointed by the competent court either from a list prepared by the court or the bar association, depending on the specific case’s procedure (appointment before the trial or ex officio during the court hearing).

Specifically, according to the law (L.3226/04) on legal aid, which is state-funded, access to legal aid is granted to people in need who meet the following criteria: legal stay in the country, family income less than two-thirds of the minimum individual annual wage, as defined by the National General Collective Agreement, and whose case has legal merit. Since 2007, the above mentioned criteria are not required for victims of certain crimes: human trafficking, sexual exploitation, domestic violence, etc. In the context of the aforementioned law, criminal, civil/family and commercial proceedings are covered (mainly at judicial stage), while the cases brought before the administrative courts are excluded.

Additionally, in the context of administrative court proceedings and for certain judicial acts in domestic violence cases a “benefit in favour of the poor” is provided, covering legal and court fees.

Free representation is not admissible before juvenile courts. Indeed, Greek Law 3226/2004 excludes juvenile offenders from the application of this regulatory scheme, unless, following a legislative amendment in 2010, they are charged with felony. Court-appointed lawyers are appointed on the same day of the hearing and often only have a few minutes to prepare the case. This free service is only provided during the trial phase of proceedings, although it should be available in every court for it to be effective. These provisions generate different sets of problems. The fact that legal aid is not granted before administrative courts implies that refugees and migrants are excluded from access to any subsequent legal proceedings before the public administration, since the issues of asylum and immigration status fall within the jurisdiction of these courts (note, as mentioned above, that recently, in July 2014, a “benefit for the poor” was provided). Further practical problems arise from the fact that income calculations for the purposes of state-funded legal aid are not based on wage slips or salaries, but on formally declared overall income. In practice, this implies, inter alia, that the only people who can benefit from free representation are those with documents: Greek citizens, EU citizens, non-EU nationals and stateless persons lawfully residing in Europe.

Apart from the aforementioned legally based system, some NGOs, agencies and foundations in the wider context of social programmes, may provide free legal advice and support covering mainly extra-judicial activities, while in fewer cases judicial expenses are covered. Additionally, the programme “Free Legal Aid For Youth and Children”, that has been implemented continuously for many years under the supervision of the General Secretariat of Youth in cooperation with local Bar Associations, should be highlighted. Unfortunately, the programme is not implemented nationwide and it is not based on institutionalised financial resources. It should be noted that in the past, especially in the Athens area, the resources of the programme were almost exhausted during the first semester of the year, mainly due to the high costs of judicial fees of cases concerning detainees in juvenile prison. Currently, in the Athens area, the programme is run in cooperation with the Association of Young and Trainee Lawyers25.

Access to justice and discrimination

As reported in the UN documents already mentioned, the issue of discrimination is closely linked to the lack of access to justice for people living in poverty.

This correlation takes place in least two respects:


	in relation to the right of non-discriminatory access to justice, since the existence of obstacles to access to justice for certain groups of people may, under certain conditions, constitute direct or indirect discrimination against them;


	in relation to justice as a remedy for discrimination, since victims of discrimination (in different fields, such as work, school, etc.) must be able to have access to justice in order to put an end to the situation and possibly claim compensation.




With these two aspects in mind, we can regard the lack of access to justice of disadvantaged groups in times of crisis as an effect and also one of the causes of continuing discriminatory practices against them.

The burden of discrimination on the justiciability of rights

According to the Charter of Fundamental Rights of the European Union (Art. 21)


any discrimination based on any ground such as sex, race, colour, ethnic or social origin, genetic features, language, religion or belief, political or any other opinion, membership of a national minority, property, birth, disability, age or sexual orientation shall be prohibited.



It is well known that there is “direct” and “indirect” discrimination in legal theory and international law26. “Direct discrimination” occurs when there is a situation in which a difference in treatment is clearly related to certain traits of the injured party that are factors in discrimination (e.g. ethnicity, gender, language, personal beliefs, religion, sexual orientation, disability and age). The term “indirect discrimination” refers to practices which, although not expressly referred, or anyway related, to the personal traits of an individual or individuals, de facto produce a more detrimental effect for members of a particular group, unless they are based on any of the aspects protected by law and are pursued through appropriate and proportionate means27.

Regarding the correlation between discrimination and access to justice, the first of the two scenarios, namely discrimination as an obstacle to full and fair access to justice for children and their families, involves a multitude of issues, including the difficulty of institutions in reconciling the differences in language and cultural of some sectors of society with the rigidity and formalism of the justice system.

In situations where access to justice encounters discriminatory obstacles, the legal framework on discrimination, both at European and national levels, it is not always suited to solving problems quickly in practice (for example, because of the high burden of proof required)28. Indeed, very often remedies against discrimination for lack of access to justice prove less effective than the direct protection represented by the right to a fair trial or provided by the legal support aimed at overcoming discriminatory obstacles to access to justice through extrajudicial paths29. Nevertheless, in addition to practical remedies, to understand the issue it is necessary to carefully consider the link between access to justice by people who live in poverty and the violation of the principle of non-discrimination30.

With regard to EU law,


access to justice is not specifically mentioned as an example of goods and services in the directives against discrimination, but it is likely to be included since the justice system is a service provided to the public by the state for remuneration31.



In addition, the use of judicial review and complaint mechanisms to oppose social policy that produce discriminatory outcomes is often made more difficult by the lack of justiciability of economic, social and cultural rights at national level. This creates the perception that the importance of social policy varies, depending on the availability of adequate resources to ensure financial coverage, and it does not constitute an obligation for states to ensure the exercise of rights and the benefit of essential services.

On 17 January 2014, the European Commission published a progress report on the implementation of anti-discrimination directives32 and identified access to justice as one of the points for their implementation: “Access to quick and effective justice is of prime importance to victims. Short deadlines for filing a complaint, the duration and cost of court proceedings, including the potentially deterrent effect for victims of the principle that the “loser pays”, and the limited availability of state-funded legal aid in the state all represent obstacles to justice”33.

In this case, the second scenario mentioned is especially evident, namely access to justice as a remedy against discrimination suffered in other fields, such as work or school. In other words, where there are difficulties in accessing justice, it is not possible to combat discrimination effectively to create a situation of substantial equality, since discriminatory practices will continue unchecked.

Outline of national anti-discrimination regulations

The countries analysed have legislation that specifically regards the prohibition of discrimination.

Italy

In Italy, the main provisions concerning discrimination can be found in the Constitution (Articles 2, 3, 37 and 51), in Legislative Decree 215/2003 (implementing Directive 2000/43/CE on equal treatment between persons irrespective of racial or ethnic origin), in Legislative Decree 216/2003 (implementing Directive 2000/78/EC on equal treatment in employment and occupation) and in Legislative Decree 198/2006 on equal opportunities between men and women. The Regional Administrative Court (TAR) shall have jurisdiction to hear and determine at first instance administrative proceedings while the “Consiglio di Stato” shall have jurisdiction to hear and determine at second instance. The Employment Tribunal (Tribunale del Lavoro, a section of the Civil Court) deals with cases of discrimination at work. Criminal proceedings are decided in the first instance by the criminal courts, the Court of Assizes and the Small Claims Court (Giudici di Pace); and by the Court of Appeals in the second instance. Alternative mechanisms include a conciliation procedure between the victim and the perpetrator of the discrimination. Cases concerning the prohibition of discrimination benefit from simplified and quick procedures.

With regard to sanctions, the courts may order an injunction of any discriminatory behaviour. Public or private deeds deemed discriminatory are null and void.

Victims of discrimination may initiate proceedings and associations and unions can do so in cases of unequal treatment at the workplace. Associations and unions can sue an alleged offender by a power of attorney granted by the victim. They may also take legal action in cases of collective discrimination if no individuals are directly identifiable as victims of discriminatory conduct.

The Immigration Consolidation Act (Testo Unico Immigrazione)34 also provides for the possibility of bringing a civil action against discrimination (Art. 44). This works as a judicial remedy for behaviours prohibited by the aforementioned Legislative Decree 215/2003 implementing the Directive on equal treatment irrespective of racial or ethnic origin. According to this procedure, actions may be brought to the court to halt prejudicial behaviour and remove discriminatory effects, in cases in which the behaviour of an individual or a Public Administration leads to discrimination on racial, ethnic, linguistic, national, geographical origin or religious grounds.

Spain

Anti-discrimination legislation in Spain includes: Law 62/2003 on fiscal, administrative and social order measures; Constitutional Law 3/2007 for effective equality between men and women; Law 1/2000 on the subject of civil procedure; Law 29/1998 on contentious administrative jurisdiction; Law 13/1982 for the social integration of people with disabilities. The Criminal Court has jurisdiction for all offences related to discrimination. Different courts have jurisdiction in civil matters instead, depending on the issue. For example, the Employment Tribunal had jurisdiction for claims arising out of employment. There are procedures for the settlement of civil and social disputes and there are services for labour inspection and social security. In addition, ombudsmen at national and regional levels deal with issues regarding mediation35. Individuals, NGOs, associations of public interest and small associations are exempt from court fees in proceedings for the protection of fundamental rights. Alleged victims must have a legal interest to pursue discrimination proceedings. Associations have legal standing to bring proceedings on behalf of alleged victims, although this does not occur often. The burden of proof is reversed in cases of discrimination, except in criminal proceedings, administrative proceedings and in cases of discrimination based on disability. The average duration of proceedings is between one and three years. Under Spanish law, damages resulting from a breach of the prohibition of discrimination may be of a material or non-material nature. Fines for serious offences range from 10,001 to 100,000 Euros. There is no limit to the amount of compensation36.

Greece

Greek law against discrimination consists mainly of the following legislation: Law 3488/2006, repealed by Law 3896/2010, which relates to equal opportunities and equality between men and women in matters of employment and occupation; Law 3769/2009, amended by Law 4099/2012 on the subject of gender discrimination, aimed to establish a network to combat discrimination based on gender regarding access to goods, services and supplies, as required by the provisions of Directive 2004/113/EC of 13 December 2004; Law 3304/2005, providing for the application of the principle of equality irrespective of racial or ethnic origin, religion or personal beliefs, disability, age or sexual orientation (this law, as amended in April 2014, provides for automatic prosecution of those who commit racial crimes); and Law 927/79, as amended by Law 1419/1984 and Law 2910/2001, which punish acts and activities inciting discrimination and racial hatred. In September 2014, a new law was enacted amending the provisions of the aforementioned laws and providing, among others, for the criminal punishment of racial crimes in the context of the criminal code37. There is no court with specific jurisdiction on cases of discrimination; victims can bring proceedings for discrimination before criminal, civil and administrative courts and even out of court, through mediation procedures.

Legal persons that claim an interest can act on behalf of a victim with the latter’s written consent. In all civil and criminal cases, anti-discrimination legislation is based on the inversion of burden of proof.

The various sanctions against discrimination (criminal, administrative, against employers) are generally considered effective, proportionate and dissuasive. Compensation for material and/or non-pecuniary damages may be granted in cases of gender discrimination38.

The structure of the “CLAIM Child Law: Action for an Innovative Methodology” project

The “CLAIM Child Law: Action for an Innovative Methodology” project was launched under the auspices of the European Commission, which funded the establishment of three legal clinics and three front offices in Rome, Madrid and Athens and the implementation of field research that led to this publication.

The aim of the CLAIM project is to promote the implementation of the child friendly justice guidelines adopted by the Council of Europe on 17 November 2010, through the implementation of access to justice that is both effective and tailored to the needs of the child.

More specifically, in addition to research, the project includes three main activities:


	receipt of cases at the three legal front offices in Rome, Athens and Madrid, established thanks to NGOs and research institutes such as Save the Children Italy, La Merced Migraciones Institute and the EPLO (European Public Law Organisation);


	legal clinic courses on children’s rights held at the University of Roma Tre, the Istituto Universitario de Estudio sobre Migraciones at the University La Comillas in Madrid and the National and Kapodistrian University in Athens;


	the establishment of three ateliers involving 12 selected teenagers, in which psychologists, social workers and the participants set up workshops on the concepts of information and access to justice by children, using the language of children and youngsters.




The project also includes:


	a public awareness campaign on the issue of children’s access to justice using material produced in laboratories together with the youngsters;


	the publication of a bi-monthly newsletter on issues of children’s rights for experts and those working in this field in Italy, Spain and Greece;


	a residential summer school for legal practitioners, academics and social workers on the issues of child friendly justice and children’s rights in Europe.




The CLAIM project is the ideal continuation of a previous project called “Minor Rights: Access to Justice for Children at Risk of Social Exclusion” which involved the same partners and led to the development of a report on the comparative analysis of the implementation of child friendly justice principles in legislation, European Court case law and the work of legal practitioners in Italy, Spain, Greece, Sweden and the United Kingdom.

In line with its general purpose, through the use of legal clinics, the project aims to promote rights whose implementation is linked more to overcoming the structural and environmental difficulties of the justice system, including the right to legal representation and information; the right to legal aid in court; the right to legal representation by a qualified attorney.

The project had a total duration of 24 months, during which legal clinic courses were held in two semesters.

A relevant part of the activities of the legal clinics was made possible by the role of the front offices, which provided the lecturers and attorneys involved in teaching with the cases used in the course. The interaction between the approach of the front office, aimed at defining the concrete legal problems which emerged in the cases in question, and the scientific academic approach to the legal sources and reference texts developed by the legal clinics, produced a practical combination of methodologies, which was educational for the students attending the course and supportive to the children and families who contacted the front offices.

The legal clinic: a new frontier of legal education and an instrument for the protection of children’s rights

The legal clinic is “a study programme developed as part of the law courses and aimed at teaching law through practical experience with cases, according to the “learning by doing” methodological approach”39.

The genesis and development of legal clinics in university teaching

In Europe, legal clinics developed following the remodelling of the way in which law and the role of lawyers in society is taught. The recent change in the philosophy of teaching law in Europe, following the Bologna Process40, is closely related to the goal of improving conditions of access to rights and their protection. The promotion of these new forms of teaching was mainly sponsored by Open Society Justice Initiative, which began to introduce clinical legal education in much of Central Europe in 199741, although this approach was not new to European legal culture at the turn of the century42. U.S.-style experiential learning, which is the basis of these models — in the wake of an experiment which began at Harvard Law School in the sixties — was adopted by several European universities43, leading to the reorganisation of academic fields.

The debate on legal education today seems to be influenced by heterogeneous factors, including increased attention to the development of specialised skills and the training of law students as future professionals. The trend towards placement on the employment marketing already being part of university curricula can be explained by the goal of bringing them closer to reality, in order to train professionals who will provide feedback to individuals through contributions aimed at resolving disputes44.

The idea of facilitating access to rights using mechanisms that favour contact between institutions and the civil community within the community itself, instead of being restricted to the grey area of bureaucracy, was at the core of the European Network for Clinical Legal Education programme, established in 2012 as a programme for the cooperation between European legal clinics, which considers legal education a tool for the promotion of social justice and aims for a concrete improvement in the knowledge of European law and the awareness on fundamental rights as instruments for protection45. The academic and legal professions play a key role as social links in the programme’s goal of bringing institutions and communities closer together46.

The overall aim of the new forms of legal education is to create an increasingly productive and participatory network among legal practitioners and society, giving a wider berth to the law in the action, as opposed to the so-called law in the books.

In line with its name, the idea of a “legal clinic” is reminiscent of the analysis of remedies and, therefore, judicial safeguards47. The core activity of lawyering is carried out directly by students under the guidance of tutors and legal experts48, which occupy a different role to that of academics49. In legal clinics, communication with the institutions is one of the ways in which the law comes alive and manifests itself. A look at the potential user base, which mostly consists of disadvantaged people to whom the university provides a social service through the clinic, clearly shows that the added value of this kind of training tool for students is the opportunity to observe the application of the law from the point of view of safeguards and to envisage their future role as lawyers in society.

Legal clinics in the CLAIM project

The experience of the legal clinic within the structure of the CLAIM project provided the students involved from the three project partner Universities in Rome, Madrid and Athens with an opportunity to study the matter of child protection starting from issues of its very application, derived from observing law in the making. This allowed a more hands-on experience of the difficulties related to children’s rights that emerge from social practices, with a particular focus on cases of public or general interest that involve children and families whose access to justice is hindered. By working alongside the front offices, the legal clinics helped to provide these people with legal advice; it should be noted that, in many cases, such advice would not otherwise have been accessible. This represents a new method aimed at addressing legal issues by focussing on real situations and not merely from a purely legal standpoint, as well as the relationship between the recipient of the service offered by the front office and the attorney.

In this regard, the “CLAIM Child Law: Action for an Innovative Methodology” project is in continuity with new trends in legal education and represents an important frontier for research in the field50. The first clinic for children’s rights in Italy, established at the University of Roma Tre, is marked by a multidisciplinary approach that covers different areas of law, including international protection, marital status and citizenship, and children’s right to participation and information. It is an in-house type of legal clinic, which mainly takes place in the universities, as opposed to what happens in field work clinics and field placement clinics, in which students mainly work at law firms and in courts51. In-house legal clinic participants do not provide consultancy or independent professional activities, but work alongside professional attorneys in providing consultancy and representation52. It is unpaid work and does not entail professional obligations towards the recipient or liability. Universities provide this service pro bono and the research activity produced by students is generally used by the attorney or non-profit entity in question. The lecturer’s involvement is as a coordinator and “mediator” between the management of the case and the third party (the “tutor”). Lecturers involved in seminars or working group are mere project coordinators, they give advice, suggest background reading and discuss proposed solutions. They do not sign documents, prepare deeds or take professional responsibilities.

This type of legal clinic often involves preparing protocols for the confidential treatment of the personal data of the beneficiaries, through which students assume the obligation not to disclose data that they receive during activities carried out at the legal advice service. Students discuss matters, alongside attorneys, using actual legal advice methods (client meetings, preliminary investigations, case examinations, the processing of documents and/or opinions). It is a training opportunity for students selected on the basis of skills acquired during the course of their university career and specific abilities and interests related to social problems53; these are usually students in their final years, who have already passed examinations more inherent to the legal profession, such as civil law and civil procedural law.

In Italy, the legal clinic activities of the CLAIM project include topics from the institutional children’s rights course that are studied in the light of cases provided by the front office at the legal office of Save the Children Italy, to which students from the legal clinic contribute their services by performing preliminary analysis, under the guidance of legal experts, in cases on which they must subsequently report back to class.

The choice of an in-house type of project promotes the development of theoretical and argumentative skills, because students are more likely to focus on the regulatory analysis of institutions that can be used to resolve the case.

The cases investigated do not necessarily lead to a judicial proceeding. The idea underpinning the work of the front office is spare the beneficiaries from the judicial process as much as possible, preferring alternative solutions to proceedings, such as the administrative management of cases54.

However, if the trial phase is inevitable and there is a need for legal representation, access to state-funded legal aid is facilitated for disadvantaged people. Those who are not disadvantaged are encouraged to contact an independent lawyer.

In case of Italy, the discussion of cases by legal experts or the lecturer of the course focuses on the hands-on experience of the students at the legal advice service. This aspect, in addition to the previously mentioned practical nature of the experience, implies continuous reactivity by the students on the most diverse issues, just as would be expected of an attorney, and the consequential development of originality and legal insight.

At the same time as the experience in Italy, the project saw the establishment of two legal clinics and related front offices in Madrid and Athens. The choice of these three countries, based on the aforementioned desire to continue a previous project, was also significant with regard to the opportunity to study the situation of children’s rights in EU countries that were among the hardest hit by the economic crisis and the impact of said crisis on access to services, including the justice system.

The legal clinic in Rome is a stand-alone course at the end of which students must take an examination and falls under the umbrella of private law, while the legal clinic in Athens was part of a sociology course55, as an optional activity. In Madrid, as in Rome, the legal clinic is an independent training activity, structured as a normal academic course, except for the fact that there is no final examination56.

Only one meeting a week57 was planned in Athens and Rome, while the legal clinic in Madrid met twice a week on the same days as the front office.

As previously mentioned, the laws in Greece, Italy and Spain contain specific provisions for legal aid in court (and during other phases), which is a crucial issue of access to justice for the most disadvantaged categories of people. This aspect also played an important role in the legal clinic programme. Together with their relative front offices, legal clinics provide free legal assistance and represent a first attempt at solving the growing problem of the limited funds states see fit to allocate to legal aid. Furthermore, this social service attempts to facilitate concrete access to legal procedures by people who often remain powerless due to their disadvantaged conditions. As noted by the aforementioned report by the UN Special Rapporteur on extreme poverty and human rights,


The informal acceptance of complaints by the police is a common practice in criminal justice systems devoid of the necessary resources. In these cases, the complaints of people living in poverty are usually not registered, due to prejudice and discrimination, their weakness and lack of knowledge and information regarding their rights58.
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Family at La Merced Migraciones front office (Madrid). Credits: La Merced Migraciones.




Analysis of the cases received and the methodologies applied at the front offices in Rome, Athens and Madrid

As already mentioned, one of the main reasons for the research was the quantitative and qualitative analysis of the information and data that emerged from the joint experience of front offices and legal clinics and their methodologies.

For this purpose, cases handled by the front offices of all three countries have been stored in a common database and subsequently examined with regard to their main traits and as evidence of the situation of children in their respective contexts.

The database includes personal details belonging to the recipient and the type of application made, according to a predetermined number of sub-categories:


	case protocol number;


	date of acceptance/response date;


	age;


	gender;


	nationality;


	application category: a) immigration; b) family; c) violence; d) social rights; e) international protection; f) criminal law; g) multiple choices59




How the front offices operate

Together with the legal clinics, front office activities represented the operational hub of the CLAIM project. Many of the cases received by the front office have formed the basis of the work of students in the legal clinics and also an opportunity for the organisations that took responsibility for providing legal, administrative and psychological assistance to gain extensive expertise.

The front offices are still open in all three countries.

The activities of the front office in Rome were organised over three afternoon shifts per week, which took place at the legal advice service at the Save the Children Italy head office in Rome and at two external places (at the “Spazio Mamme” centre in Tor Vergata neighbourhood and the Roma authorised camp at Castel Romano, in Rome)60.

In Italy, according to the policy of Save the Children and in compliance with the Italian forensic ethics on the prohibition of hoarding clients, the attorneys and experts belonging to the Organisation who are involved in guidance and counselling at the legal advice service (and who also therefore support the students of the Claim project) are not allowed to represent clients in any cases that may go to court. There is nevertheless continuous and close operation between the legal experts of Save the Children and the independent attorneys of people that contacted the legal advice service. In general, various legal assistance activities remain the responsibility of the Save the Children legal advice service, in particular those related to the out of court phase, including relations with institutions and the phase regarding the execution of judicial decisions61.

In Spain and Greece, however, the attorneys responsible for the front office may represent the beneficiaries in court. The Greek experience was unique in that, despite the devastating financial crisis and the fact the University remained closed for several months due to on-going strikes by academics and other employees of the university, the front office, which was normally located in the Faculty of Law of the University of Athens, continued to provide its services by carrying out voluntary work in the street62.

The Madrid front office, which is still open, is another example of an in-house front office at the headquarters of La Merced Migraciones Institute63, which operates seven hostels for immigrants. The attorneys of the legal department also held an activity at a Roma camp located on the outskirts of Madrid, as well as a series of training sessions with other operators.

The Madrid front office is in continuous contact with the Ombudsman of Madrid, an entity appointed by the Government and the Parliament, which can file criminal proceedings and essentially provides services of advocacy: with the Coordinatora de Barrios regarding Roma camps and unaccompanied minors; with the Associacion Pro — Libertas for cases involving imprisonment.

An analysis of the cases showed that the activities performed by the front offices were primarily legal, with aspects of social and psychological support.

Regarding the activities performed by students at the front office, one of the problems which has often cropped up is their possible involvement in personal matters that concern the intimate sphere of minors. The three front offices all have similar approaches, but are not identical, and tend not to require the participation of students on cases related to sensitive issues regarding family or which are purely personal, but encouraging it in the resolution of bureaucratic issues concerning access to rights and other related legal issues. In Greece, for example, students are not allowed to actively participate or to be in the same room with the victims in cases involving sexual abuse. In these cases, students are limited to being provided with a description of the contents of the cases and an explanation of the core issues, without allowing direct contact between them and the victims involved. In Italy, the presence of students at delicate meetings between attorneys and beneficiaries was not prohibited, provided the presence of the student was authorised by the latter. In Spain, students have access to general data, but cannot make any copies. One student at most can attend meetings with the family. Some students accompany the attorneys before the courts, which is limited since most court activities take place in the morning, while students are busy at their university.

Quantitative analysis of the data

A comparison of the data and interviews conducted in Rome, Madrid and Athens shows that the cases handled by the three front offices in the three countries exceeded 500 in the period between January 2013 and April 2014.

Below are the cases received at the legal advice services of the three countries, grouped according to specific issues.

The data refers to the period between January 2013 and April 2014, although the project continued throughout 2014.

Italy

There were a total of 149 cases that relate to minors and adults who contacted the three available advice services, namely the one inside the Save the Children Italy offices and the external ones at “Spazio Mamme Roma” and at the Roma camp in Castel Romano.

The applications were made on different issues:


	immigration law (63);


	social rights (23);


	international protection (12);


	family law (22);


	domestic violence (1);


	citizenship (16);


	family unity (5);


	criminal law (6);


	other requests, mainly in the field of youth employment (1)64.




The cases, subdivided by gender, involved 59 males and 54 females; by age: 96 adults (mothers, fathers, and youngsters) and 17 minors. The nationalities were represented as follows: Stateless (4); Afghanistan (1); Albania (1); Bangladesh (23); Bulgaria (2); Bosnia and Herzegovina (23); Burkina Faso (1); Cameroon (1); Croatia (3); Eritrea (1); Egypt (2); Gambia (2); Ghana (3); Guatemala (1); Guinea (1); Iran (1); Italy (11); Mali (5); Morocco (1); Montenegro (1); Nigeria (13); Pakistan (1); Romania (3); Russia (1); Senegal (1); Serbia (3); Somalia (1); Sudan (1); Ukraine (1).

Spain

The legal clinic dealt with 233 cases in total.

The main issues concerned:


	family law (72 cases);


	immigration (32 cases);


	international protection (2);


	social rights (103);


	violence (11);


	legal advice in criminal proceedings against minors (10).




The recipients, of different nationalities, were sometimes involved in several cases. Among the beneficiaries of European origin, there were only Spanish and Romanian citizens, for a total of 74 Spanish cases and 108 Romanian ones. The other cases involved beneficiaries of different nationalities: Afghanistan (1); Angola (1); Bangladesh (1); Guinea Bissau (1); Bolivia (1); Brazil (1); Cameroon (1); Colombia (1); Congo (1); Ivory Coast (2); Ecuador (8); Equatorial Guinea (1); Guinea Conakry (1); Guinea (1); Haiti (1); Honduras (1); Mali (1); Mexico (1); Morocco (5); Ukraine (1); unknown (2).

Children who have contacted the front office of the La Merced Migraciones Institute were mostly accompanied minors (only 12 were unaccompanied minors).

Greece

The cases handled by the front office during the period under consideration amount to 175. They related mainly to:


	obtaining birth certificates (25 cases);


	obtaining travel documents (10 cases);


	divorce (10 cases), paternity (18 cases) and revocation of parental rights (5 cases);


	access to family benefit payments (15 cases);


	access to education (2 cases);


	requests for international protection (4 cases) and the renewal of protection granted (4 cases);


	the granting of citizenship (2 cases);


	access to housing (1 case);


	the exploitation of child labour, sexual abuse (1 case), domestic violence (3 cases) and abduction (1 case);


	communication with the members of the family (7 cases);


	debts of minors (1 case).




The majority of users of the front office are Roma children under 12 years of age. Children who are older than 12 years of age are generally asylum seekers and immigrants without documents. There were also many underage mothers of Roma origin between 15 and 18 years of age. There were 25 children of foreign origin65.

Both the legal clinic and the front office established an on-going collaboration with various public agencies and NGOs, among them the Ombudsman for children, the Minors’ Probation Services in juvenile courts, the Association of Young and Trainee Lawyers, the National Centre for Social Research, the National Centre for Social Solidarity, the Centre for the Support of Children and Family, services for victims of domestic violence.

Some comparative elements

In the Greek experience many of the beneficiaries who contacted the advice service the first time subsequently returned to make other applications. Many of the cases registered with the advice services in Greece have not yet been concluded. Most cases did not go further than the first instance. There was also a second instance for some unaccompanied minors. In Greece, the problem was that sometimes users could not afford the legal fees necessary for a second appeal. In Italy, many of the legal proceedings are currently pending66 due to the slowness of the Italian justice system.

Roma children used the legal advice services in all three countries in significant numbers. In Spain, there were 108 cases involving Roma children; in Italy, around twenty cases were handled from the camp in Castel Romano; in Greece the highest number of children in the age group 0-12 were Roma. Among the latter, many of the children were victims of labour exploitation and victims of trafficking.

There were twelve cases related to unaccompanied minors in Spain. In Greece, the cases relating to unaccompanied minors usually regarded minor asylum seekers over the age of 12; at the same time there were some emblematic cases of unaccompanied children (nationals and EU citizens), emerging from the gaps of the guardianship system.

Qualitative and methodological analysis of the activities of front offices and legal clinics

The experience of the legal clinic represents a privileged vantage point on the situation of access to justice in the three countries analysed and the ways in which attempts to encourage a child friendly approach are seen by institutional practices.

Beyond the specificities of national law, the cases handled by the front offices and the legal clinics demonstrate a common core that results from certain structural elements of the system, which are in many ways common to the countries of southern Europe.

Firstly, since the three countries are on the southern maritime border of the EU, the immigration factor is quite significant. Immigration is often perceived by the public as divisive, an element of diversity and not as a contribution to a multi-ethnic society. Therefore, the transformation of geo-political changes into institutionalised forms of cohesion and safeguarding of the rights of the most vulnerable, such as legal clinics, represent a practical and alternative response.

The comparative analysis of the cases handled at the three front offices in Rome, Athens and Madrid produced a core of issues that can be subdivided into the following areas:


	access to services and economic and social rights, including health care, housing and education;


	marital status, identification and assessment of age;


	immigration, international protection and citizenship;


	faculty, legal representation, parental responsibility, right to family unity;


	reports of violence by public authorities on children deprived of their freedom and discrimination;


	private violence.
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Youth from CLAIM working lab at Save the children Italia (Rome). Credits: Save the Children.




In many of the cases treated, two or more areas overlapped or were linked to each other. Access to justice through a child friendly approach, however, affects all cases, since it relates to a right used to safeguard all of the others and non-compliance may be the premise for further violations.

The first area, access to services and social rights, is the one of most immediate importance in times of crisis. In a situation of material instability, in which the role of the state only seems subject to budget considerations and there is a lack of resources for core benefits, economic and social rights are likely to find themselves relegated in terms of importance, as has been shown by the recurring elements in the cases dealt with within the project.

More specifically, the approach that considers obstacles to access to justice as a cause of further violations and poverty, while viewing access to fair procedures and legal representation as a means of improving the socio-economic conditions of the beneficiaries, had its merits confirmed in practice by most of the cases handled by the front office. Lack of informed access to procedures on citizenship, passport or residence permit applications, as well as the protection of property, inheritance and protection from violence, has been shown to produce a tangible negative impact in terms of enjoying other rights and a worsening of the financial circumstances of the people affected, through a very concerning ripple effect. Conversely, in cases in which legal advice by the front office had the chance to intervene in time to reverse the trend of this series of risk factors, such as obtaining the correct assessment of a minor’s age, a passport or an international protection residence or work permit, the result has always brought with it a gradual improvement in other aspects of the beneficiaries’ family life, for example by obtaining a place in a shelter or putting an academic or career path back on track.
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Youth from CLAIM working lab at a conference on children’s participation to judicial procedures. Credits: Save the Children.




Additional activities of the CLAIM project: the role of ateliers and training

As already mentioned, an additional CLAIM project activity was the establishment of the ateliers.

The goal of the ateliers was to make youngsters aware of their rights and gain confidence with the justice system, which they generally see as alien to their lives.

The ateliers were set up starting from the basic principles of the project, such as the actual possibility of exercising the rights of children at risk of social exclusion and an in-depth knowledge of these rights on the part of the youngsters, as an opportunity for real participation. The ateliers had the trait of being focussed from the outset on the involvement of youngsters themselves in all the phases for the planning and implementation of activities, with the goal of providing information, as well as empowerment, aimed at gaining a greater degree of awareness of their living conditions and the possibility of steering their development path effectively.

The idea that ties these activities together is that of making the perception of the justice system more immediate, to the extent that it can be filtered using the needs and the sensitivity of minors, starting with using straightforward language (including the possibility of appointing a mediator who understands the language of the child) and the support of qualified legal professionals and social workers.

The ateliers operated simultaneously in Rome, Athens and Madrid; activities and objectives were shared by the coordinators of the three groups, but each had its own specificity.

The three groups of youngsters were very heterogeneous, while the activities were diversified and personalised, but there were continuous exchanges of information and materials, thanks also to the supervision carried out.

Starting with the services developed in the workshops, three individual awareness campaigns were launched in Italy, Spain and Greece on the issue of access to justice for minors. The atelier in Rome was held at the headquarters of Save the Children Italy and at the “CivicoZero” day centre for unaccompanied minors, and was coordinated by Francesca Sangermano and Francisco Calderon. The main goal of the atelier was to train a group of youngsters on the justice system in Italy through the “participatory” analysis of the guidelines of the Council of Europe on child friendly justice. The climax was the launch of the “Claimyourights” online campaign to promote and facilitate access to justice and legal advice by young people and families suffering financial and social hardship. The youngsters working in the atelier contributed, with the help of legal professional, to the campaign by drafting a guide aimed at children so that they could recognise and learn about their rights, as well as creating the pilot episode of a web series called “A Lyric SOS”, to promote and facilitate access to justice for young children.

The atelier in Athens was directed by Sofia Konstantellia. The meetings were held from February to December 2013 at the EPLO headquarters in Athens. The right to participation was at the core of the workshop because it represented the means by which the youngsters felt entitled to participate in the atelier. In particular, it was an opportunity to talk about family life and their social rights, including domestic violence.

The atelier in Madrid was based in the Father Piquer school under the direction of Jose Manuel Aparicio and Maria Pastor. In particular, the Spanish partners used the atelier to hold five lessons on the history of human rights, forms of protest, political ideologies and human rights, the right to freedom and equality, the problem of education in times of crisis and the child’s right to participation67.

Another activity that characterised the project is the training of operators across Europe, carried out at a summer school set up in Italy, near Pisa, in September 2014 and attended by over 40 people, as well as periodic updates through a newsletter written in Italian, English, Greek and Spanish.
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Youth from CLAIM working lab at Save the children Italia (Rome). Credits: Save the Children.




Case studies of the legal clinics

Included in this section is a description and legal analysis of a selection of cases handled by the front offices and studied at the legal clinics, which represent valuable examples of the issues addressed and of the methodological approach used in providing legal advice68.

Access to economic and social rights

Tudu (Bangladesh) and Amira (Bosnia and Herzegovina): social assistance and health care of children with serious health conditions in Italy

Tudu is a child with a severe disability, in need of continuous home care and whose parents are experiencing difficulties both financially and with their own health. The front office in Rome, which handled his case, called for the application of Framework Law 104/1992 (as amended) on assistance, social integration and the rights of disabled people. This law provides for the encouragement of autonomy and social integration, a guarantee to the disabled person and the family of appropriate psychological and educational psychology support, personal or family assistance services, tools and technical aid, integrated health and social services. Following the intervention of the front office, the public service intensified the social and health care support service which includes physiotherapy and rehabilitation.

Amira is a Bosnian girl who suffers from a rare syndrome and a congenital heart defect. The parents of the child (the residence permit of the mother has almost expired, while the father is awaiting the conversion of an old residence permit for family reunification into a residence permit for work purposes), asked the front office in Rome for support in order to regulate their administrative positions, in order to find better housing that is more suited to the health of the child and the renewal of his health insurance card.

One option provided by Italian law to ensure proper support to a foreign child with a serious health condition, in the event of there being a family member willing and able to deal with it, is Art. 31 of the Consolidated Law on Immigration, under which the Court may authorise entry to or a stay in Italy of a member of the child’s family, even as an exception to the laws in force on immigration, for serious reasons related to the mental and physical development of the child who is already in Italy and taking into account the child’s age and health.

In practice, this solution is more feasible in cases in which the irregular family member is already in Italy and has consequently been identified as a possible solution to regulate the position of Amira’s mother. At the time of closing the study, the outcome of the application was still being awaited.

Concurrently, an application was made for Amira’s membership in the National Health Service, irrespective of the possession of a valid residence permit on the part of the parents. The approach of this strategy was to separate the child’s right to join the NHS from the parent’s residence permit, as required by law. In accordance with Art. 35 of the Consolidated Law on Immigration, extending health care to all foreigners in the country, the 2012 State-Regions Agreement entitled “Guidelines for the correct application of legislation on health care to the foreign population by autonomous Regions and Provinces”, adopted by the Lazio Region69, orders the compulsory membership of the regional Health Service of foreign minors present in the country, regardless of a residence permit. Based on this regulation and following support by the front office, a health insurance card was issued to the minor.

Dina (Romania): health care for a child abuse victim in Spain

Dina is an underage Romanian girl residing in Spain with her aunt, who was victim of sexual abuse in her country of origin. After emergency assistance in Spain, health care was denied because she did not possess a health insurance card. She could not get the insurance card due to the lack of a residence permit and any document regarding guardianship. This was an administrative activity by the front office in Madrid and was resolved with the provision of health care after several discussions with the Director of the Paediatric department at the hospital that had initially refused assistance. Both Art. 42 of the Spanish Constitution and Art. 24 of the New York Convention establish the right to health. Following the adoption of Royal Decree 16/2012, there were restrictions in health care for non-registered foreigners and resident foreigners without a work permit, with the exclusion of emergencies.

Cosma (Ecuador): children’s right to accommodation in Spain

Cosma is an Ecuadorian minor residing in Spain, the son of separated parents with financial difficulties, who lives with his mother in a house with a mortgage. His father was failing to fulfil his maintenance obligations and neither parent could afford the mortgage payments. The judicial authorities had accordingly ordered enforcement proceedings and repossession of the house. The front office in Madrid sent the creditor bank a request for adoption of the good banking practice approved by Royal Decree 6/2012, under which the enforcement procedure is suspended when there are minors living in the house. With regard to the mortgage, in the meantime there had been a judgment of the EU Court of Justice, which had declared the repossession procedure contrary to Directive 93/13/EC on unfair terms for consumers. Thanks to the intervention of the legal advice service, the case had a positive outcome, since the repossession was suspended and the family was granted the right to continue living there.

Daphne (Greece): children’s right to accommodation in Greece

Daphne is a Greek minor whose parents were separated, without being officially divorced. Her case is emblematic of the impact of a lack of access to justice on other rights in times of economic crisis.

The girl’s father died in 2011, leaving many debts and the family home. The mother and her two young adult sisters had decided to renounce their inheritance in favour of the minor, although creditors still insisted on recourse to the property in her name. The child began to experience problems at school, due to the worry of having to pay the debts on becoming of legal age. The mother and sisters tried to save the family home from the debt, which entailed paying legal costs. This has had a negative impact on the family’s social and economic situation, to the extent that they were forced to leave their home and currently live in a rented apartment, far away from the town of origin. Moreover, despite the difficult economic situation, the girl did not have access to legal aid because the asset involved in the claims of the creditors was still used to calculate income, which resulted as being too high.

The minor contacted the front office in Athens in order to receive legal advice on the inheritance.

The minor had the option to suspend the official acceptance with the benefit of inventory until she becomes an adult. In the meantime, the legal expert came into contact with the creditors and a legal financial agreement was arranged so as to give the family the opportunity to reduce the debt and to arrange the rest of the amount to be paid in small installments that the family could afford70.

Boris (Romania), the right to education of Roma children in Spain

The Boris case concerns 22 Roma children of Romanian nationality residing in Spain to whom access to education was denied because there was no available transport to bring them to school. It is a very interesting case concerning the right to education and the intervention of the front office in Madrid proved decisive.

The Roma camp in which children live is far from the school and there was no school bus service. Thanks to volunteers of the Parish of San Carlos Borromeo, the children were woken up in the morning, had breakfast and were escorted to a bus stop catering for six different school bus routes. The volunteers asked the front office in Madrid to take action against the municipal administration for failing to ensure a sufficient number of places on the school bus for the children living in the camp. The front office based its application on Art. 28 of the Convention on Children’s Rights and Art. 46 of Law 6/1995 protecting the right to education. Although the administration denied any responsibility, the school bus service was reinstated.

The Brad (Romania) siblings and Carol (Romania): the registration of the birth of Roma in Spain

The Brad siblings are three roma children with dual birth certificates (Romanian and Spanish), assisted by the front office in Madrid for their registration in the register of inhabitants. Pursuant to Art. 15 of Law 4/1996, persons residing in Spain have the right to be registered at the Registry Office in order to be afforded citizens’ rights. In addition, minors can be registered on their parents or legal representative’s document. Under Art. 10 of Organic Law 1/1996, all children have the right to receive adequate assistance by the public administration as part of their rights. For foreign minors, local authorities deem identity documents as necessary for this aim, while only birth certificates are requested for Spanish children, and this appears to be a discriminatory practice forbidden by law.

Similar assistance was provided to Carol, a Romanian Roma child who had not been recorded at birth because her mother has no identity documents. In this case, the activity of the legal advice service involved collaborating with the hospital where the child was born and with the Red Cross in order to obtain a copy of the clinical evidence of the birth, which is necessary for registration. Following the intervention, the child was registered at the Registry Office and received his birth certificate.

Citizenship, immigration and international protection

Basu (Bangladesh), Bipin (Bangladesh), Mohamed (Egypt): age assessment and residence permits for unaccompanied foreign minors in Italy

Basu is a young boy from Bangladesh, whose age was discretionally and summarily assessed by a health care facility in Rome, despite the minor providing the police with an identity document and a residence permit. In Italy, where it is not possible to identify an alleged minor through the usual process involving documentation and there are good reasons to doubt the statements made by the alleged minor, the authorities may ultimately require a medical examination to ascertain age. However, under the current law, an assessment of age can only be performed on persons who give their consent in a free and informed manner (Art. 32 of the Constitution, Law no. 675 of 31 December 1996; Council of Europe Convention no. 108 of 28 January 1981, Directive no. 95/46/EC of 24 October 1995 on the processing of data for identifying the state of health, including it among the data defined as “sensitive”, since it concerns the most intimate personal sphere). Moreover, in this case the health facility had not complied with the health protocol approved by the Board of Health, which provides that the assessment of age should occur according to a multidimensional, multidisciplinary approach, in the presence of a cultural mediator, and explicitly states the margin of error71.

The front office in Rome managed to obtain a re-assessment of the person’s age and the recognition of that he was indeed a minor. The correct re-assessment of the youngster’s age occurred in the presence of a cultural mediator, who verified the activity’s compliance with the aforementioned medical protocol approved by the Board of Health. The recognition of minor age also permitted the youngster’s admission to a shelter for unaccompanied minors. The front office also oversaw the placement of the child at a shelter facility of this type, which, in the absence of other legal representative, is responsible for the maintenance, education and upbringing of the child under Art. 4 of Law 184/83.

In the case of Bipin, who is also a minor from Bangladesh, the issue was related to the conversion of a minor’s residence permit into a work permit. According to Italian law (Art. 32 of the Immigration Act), said permit may be issued on becoming of legal age, following a positive opinion on the matter by the Office for Foreign Minors, which assesses the child’s level of integration in Italy. The Department for Health and Social Policies in Rome had already applied in due time for a favourable opinion on the conversion of the residence permit for minors into a work permit to the Office for Foreign Minors, but the office itself had not expressed said opinion in a timely manner. The request was subsequently repeated by the youngster, but by the time he involved the legal advice service, three months had already passed without a decision. The legal advice service therefore sent a written request to the Office for Foreign Minors urging it to issue a positive opinion on the continued residence of the youngster in Italy. Once the office had issued a positive opinion, the legal advice service contacted the police headquarters to obtain the work permit, which was issued in August 2013.

Mohamed, an Egyptian minor, had never received adequate protection in shelters, from which he fled, and he found himself without a residence permit. He was subsequently taken in by an Italian woman whose wish was to be appointed as his foster carer. This was the reason the case was brought to the attention of the front office in Rome, which submitted an appeal pursuant to Art. 4 Law 184/83 for the appointment of the woman as the child’s foster carer, following a positive meeting with the youngster, who had given his consent to the appointment. In the absence of a favourable opinion of the parents regarding foster care, as in this case, the decision lies with the Juvenile Court, which assesses the situation in question. The Juvenile Court then reported the case to the Tutelary Judge, who also appointed the woman as the legal representative of the child, who also obtained a residence permit for minors.

Ola (Nigeria), age assessment and child detention in Spain

Ola is a Nigerian minor who was arrested on arrival in Spain and placed in a detention centre for immigrants. Despite the minor having declared that he was born in 1996, the police had recorded his date of birth as 1986. The front office in Madrid asked the Court to suspend deportation as a precautionary measure and the Court ruled that the child should be released. The front office also asked for the protection of the minor to the public prosecutor pursuant to Art. 35 of the Migrants’ Act. On 27 May, the Juvenile Public Prosecutor issued a decree assessing the age as being less than 18 years. As a minor, the young boy can therefore be protected and is currently under the guardianship of the Fundacion La Merced.

Amina (Morocco/Syria): issuance of a residence permit for a minor with dual foreign citizenship in Greece

Amina is the young daughter of a Moroccan citizen and a Syrian citizen who were married in Greece about 15 years ago. The girl was born in Greece and the birth certificate was issued by the Greek Registry Office. The certificate was sent to Syria in order to register the girl as Syrian citizen with her father’s surname. At the same time, the birth of the girl was communicated to the Moroccan Embassy so that she would also be recognised as a Moroccan citizen. In Greece, the girl benefits from her father’s status as a legal immigrant who had requested a residence permit for himself and all the members of his family. The girl attends a Greek school.

The residence permits of family are renewed every two years. One of the documents required for renewal is a valid passport, but the girl’s passport expired. One of the reasons that the parents wanted to get her a new passport was because they had to travel abroad for family reasons. Due to the current situation in Syria, the father lost contact with his relatives, who had authorised the issuance of the documents required for the girl’s passport; he also lost contact with the relevant authorities. The mother, meanwhile, contacted the Moroccan Embassy to request the issuance of a Moroccan passport. However, the state of Morocco requested the official documents from Syria in order to recognise the validity of the parent’s marriage and, consequently, the nationality of the girl. The parents then contacted the front office in order to be able to file the following claims: the recognition of the child’s dual citizenship; the issuance of a passport; the renewal of the residence permit. The front office advised the parents that if the renewal request was rejected, the best course of action would be to proceed with a request for Greek citizenship. In that case, the request made to the Moroccan Embassy would need to be revoked. In cooperation with legal experts, the family managed to come into contact with relatives in Syria who sent the required legal documents for the passport renewal procedure. The residence permit of the girl was then renewed.

Bogdan (Serbia): application for citizenship for a foreign minor born in Italy

Bogdan is a child of Roma origin who was born in Italy of Serbian parents. The front office in Rome handled his case involving the application for citizenship.

According to Italian law (Law 91/1992), foreigners born in Italy and legally resident in Italy without interruption until the age of eighteen may, within one year of becoming of legal age, state the intention to acquire Italian citizenship, which must be expressed to the Registry Office of the municipality of residence. On the basis of a regulation applied until 21 June 2013, legal residence had to be proven through a timely and continuous registration of the child at the Registry Office until the age of eighteen. However, in practice there had been several cases of children that had not been registered at birth due to errors by their parents or the public administration that, for example, did not process registration applications submitted by parents who were irregular immigrants, despite registration at the Registry Office being both the right and the duty of every person in the country.

The child and his brothers were being cared for by the social services, he only had a birth certificate and was able to obtain a residence permit on humanitarian grounds. On turning 18 years of age, not knowing the correct procedure, he sent an application for citizenship to the President of the Republic (as opposed to the relevant municipal office), without receiving a positive response. When the young man approached the legal advice service he was already 19 years of age and asked for help in obtaining Italian citizenship. The legal advice service outlined three possible avenues: an application for citizenship for foreigners legally resident in Italy for ten years, the procedure of statelessness (indeed, it is possible to apply for Italian citizenship five years after the declaration of statelessness) and the application of Art. 33 of Legislative Decree 69/2013 (the so-called “Decreto del fare” [“Decree of concrete measures”], converted into Law 98/2013), which establishes a simplified procedure for applying for citizenship. In particular, Art. 33 amended the legislation on citizenship, providing that the newly adult person requesting Italian citizenship was not responsible for any violations attributable to his/her parents or to the offices of the Public Administration, including any delays and interruptions in the registration of the subject at the Registry Office, whenever the subject can demonstrate possession of the appropriate requirements to obtain citizenship thanks to other appropriate documentation. Six months before the subject turns eighteen years of age, the civil registrars are obliged to inform him/her, at the place of residence they have on file, of the opportunity to exercise the right referred to in paragraph 2 of Art. 4 of Law 91 of 1992 (i.e. the automatic granting of citizenship within one year of coming of age for those who have resided legally without interruption up until their eighteenth birthday). Failing that information by the civil registers, the right may also be exercised at a later date.

Bogdan did not meet the economic requirements to file an application for citizenship for foreigners legally resident in Italy for at least 10 years, he refused to request to be recognised as a stateless person and opted for the third option. The youngster then received assistance in re-filing the application for citizenship, this time to the relevant Registry Office, despite being over 19 years of age, since he was neither responsible for not being registered nor for the lack of information regarding the application for citizenship at the time of his eighteenth birthday. Nevertheless, the application was rejected. The case was then assigned to an attorney on the state-funded legal aid list in order to appeal against the decision. The front office considered that there could be a retroactive application of Art. 33, since it was a new explanatory memorandum, in line with a recent ruling in a case relating to foreign minors by the Council of State72, which found that the application of new, more favourable regulations should be applied retroactively, stating that “according to the underlying purpose, the effects of this further regulatory change must also necessarily extend to the regulation of pre-existing situations”. The case is currently73 pending.

Akal (Albania): application for citizenship for foreign minors in Greece

The Akal twins are two youngsters with Albanian citizenship that were born in Greece. The father is from Albania and has been living in Greece for over 20 years. He was issued a residence permit as a regular immigrant over 15 years ago and married in the late ‘90s. His children were born a few years later in Greece and were attributed their father’s legal status of regular immigrants at the time of their birth. The children attend a Greek state school and have already completed six years of elementary education.

When the new Law 3838/2010 on citizenship was passed, they wanted to apply for Greek citizenship, since all the members of the family met the legal requirements to do so. However, they could not afford the fees involved, so they decided to postpone the application. The family therefore proceeded with the renewal of their immigrant status.

A year before approaching the front office in Athens for assistance, the boys’ father was lost his job and the family was forced to rely on unemployment benefit; the mother is also unemployed. The family thus had to renew their residence permits as immigrants once more, but was unable to meet the requirements for renewal as a result of the employment situation. Although born in Greece, Greek-speaking and with no connection to Albania, the boys ran the risk of becoming undocumented immigrants and therefore being subject to detention and deportation. The parents were very worried and since they wanted their children to remain in Greece, they asked front office in Athens for assistance in gaining recognition of Greek citizenship for their children.

Greek citizenship law is based on the principle of jus sanguinis, which is automatically granted to children at birth in the case of Greek parents. However, following the amendment of the law in 2010, children born in Greece or abroad and whose parents have lived legally and permanently in Greece for five years may become Greek citizens once they have completed 6 years of education in Greek state schools. In addition, if a parent gains Greek citizenship, the children also gain it automatically. After an implementation period of the new law on citizenship, its enactment was suspended because of protests by far-right parties and requests submitted to the Supreme Administrative Court for the cancellation of the new amendments. The front office took action, through an NGO that was involved in the issue, by submitting an application for immigrant status for all the members of the family and, at the same time, applying for citizenship for the minors, since through the course of the issue they continued to retain the right to remain in Greece.

Adik (Mali) and Aini (Mali): international protection for unaccompanied minors in Italy

Both the youngsters, who came to Italy as unaccompanied minors fleeing the uncertain situation in their country of origin, requested assistance from the front office in Rome in obtaining international protection.

The front office provided assistance with the submission of the application, preparing both youngsters for their personal hearings before the territorial Commission. In the case of the former, the application and the assistance provided resulted in obtaining the child’s right to remain in Italy on humanitarian grounds; in the case of the latter, subsidiary protection was granted74. The granting of international protection, according to the Geneva Convention, is based on a well-founded fear of persecution in the country of origin for reasons of gender, religion, membership of a particular social group, political opinion or nationality, none of which were recognised for these cases. It should be noted that, pursuant to Legislative Decree 25/2008, the asylum seeker may obtain refugee status even without the assistance of an attorney and even in the case of an unaccompanied minor. Legislative Decree 140/2005 also provides for a series of measures for the reception of asylum seekers, subject to verifying that they possess insufficient means to support themselves.

Ahmed (Pakistan): international protection for unaccompanied minors in Greece

Ahmed is an unaccompanied minor from Pakistan living in a facility for children and asylum seekers and at the time he requested assistance from the front office in Athens his request for asylum was waiting to be processed. No guardian had been appointed. With regard to the protection of unaccompanied minors in Greece, it is worth noting the provisions of the Law 3907/2011 and Presidential Decree 220/07, according to which if the child is unaccompanied, the authorities must immediately inform the relevant public prosecutor’s office. The office shall appoint a legal representative who will be responsible for the child and act in its interest. If the minor is under 14 years of age, the application for international protection shall be submitted by the appointed representative. If the minor is over 14 years of age, the application can be submitted in person. Another important legal aspect is the right to free movement and possession of travel documents. In fact, the application for asylum requires the submission of travel documents (passport) or any other document. New travel documents are only issued to recognised refugees. They are issued by the police and the written consent of the parents or legal representative is required. At the time of the request, the minor applying for international protection could not travel outside of Greece. The front office provided a legal advice service and assisted in the submission of the application for protection.

Adelmo (Ecuador) and Joana (Honduras): risk of expulsion of minors from Spain

The Adelmo brothers and Joana are immigrant minors who live in Spain with their parents. The first case involves three children whose mother is in prison, but has frequent meetings with them. The Government’s authorities, in accordance with the child care services, had decided that the children should be deported to Ecuador for reunification with the rest of their Ecuadorian family. The children disagreed with this decision, and one of them had Spanish nationality. After several unsuccessful attempts at administrative action, the activity of the front office resulted in an appeal to the court to request preventive measures and the protection of human rights against the risk of violation. The case settled by the cancellation of the administrative order of expulsion.

Joana is a minor who arrived from Honduras with a cousin and was arrested at Madrid airport while her parents waited for her at Arrivals. The authorities wanted to deport her to the last transit country, namely Panama, regarding her to be an illegal immigrant, since she did not possess a visa. However, those arriving from Honduras do not need a visa to enter Spain. An attorney had been appointed for the girl, but since the attorney had not challenged the expulsion, the mother contacted the front office in Madrid. There are several legal aspects of the case that require consideration: firstly, immigration laws take little account of the interests of the child, as required by international law; secondly, there is an obligation for the public prosecutor to represent the unaccompanied minor, and in this case nobody assisted the 5-year old girl. Also, the police had not allowed any contact between the minor and her parents who were waiting at the airport and were therefore unaware of what had happened, nor had they given notice to the public prosecutor of the alleged abandonment of the minor. The front office attorney appealed to the Administrative Court, which immediately cancelled the deportation order and declared the relevant authorities as being responsible for violating the child’s right to respect for her private and family life, according to the provisions of Art. 16 of the Spanish Constitution.

Hektor (Greece): prohibition of expulsion in Greece

The case involves a couple with a child of Greek nationality. The child’s father is an Albanian illegal immigrant who is unemployed and whose passport had expired, while the mother is Greek, but has serious health problems. The maternal grandmother supports the family financially. As an illegal immigrant, the child’s father runs the risk of detention and subsequent deportation to Albania.

The applicants would like the front office in Athens to assist them in obtaining the legal recognition of the minor child and a residence permit for his father, in order to avoid any danger of the latter being expelled and enabling him to work legally and financially support his son. In fact, according to immigration law, parents who recognise minors who are nationals are protected against administrative detention and expulsion until their recognised children reach adulthood. The practical problem is that Greek legislation imposes certain restrictions on the recognition of the child by immigrants, especially illegal immigrants, denying the immigrant the right to perform the act of recognising paternity before the relevant authorities. However, in case one of the parents is a Greek or EU citizen or resides legally in Greece and the child is younger than 3 years old, there is the possibility to proceed with the act before a notary public, even if the other parent is an illegal immigrant.

The payment of a fee is one of the legal requirements for the validation of recognition. Note that according to legal aid law, this fee may be covered; however illegal immigrants do not have access to the legal aid system.

Thanks to numerous contacts with the social services of some of the NGOs involved, the front office in Athens obtained the renewal of the father’s passport, free assistance of a notary public for the recognition of paternity, registration at the Registry Office of the father’s details and registration of a new birth certificate for the child.

Carlos (Guinea): right to family unity of foreign parents in Spain

Carlos is a child from Guinea whose parents were due to emigrate to the Ivory Coast following the armed conflict in 2002. Upon arriving in Spain traveling with the child, her pregnant mother gave birth to another child, who was registered as the son of a single mother. The mother received a residence permit for humanitarian reasons for the children and Spanish citizenship. She was told of her husband’s death. Many years later, she had discovered that her husband was still alive and had attempted to emigrate for ten years, but the journey had been very long and painful. The intention of the woman was to be reunited with her husband. The front office claimed for acknowledgement of paternity for the child and a residence permit for the father. This was been made possible thanks to the support of the Red Cross’ “Contacto Restablecimiento of Familiar Social y Servicio Internacional” programme. Now the family lives together in a shelter home in Madrid.

Ana (Romania), parental responsibility and the renewal of documents of a foreign minor in Italia

Ana is a young Romanian woman who lives in Italy with her daughter. Her case is important the Spanish and Italian front desks involved in the project cooperated on it.

Ana contacted the front office in Rome with a complex situation, both from the point of view of parental responsibility, as well as that of access to social rights. Ana’s daughter was recognised at birth by her father. Subsequently, the two parents separated and the father returned to Romania. At the time of the request for assistance made to the front office in Rome, the woman and the child were living in a shelter facility and the woman was expecting another child, whose father is a fellow countryman. The woman wanted to stay with and receive support from her sister, who lives and works near Madrid (Spain). However, there were issues related to the documentation of her daughter: the passport had expired and the mother could not ask for renewal, because this type of document must be requested by both parents. In this case, the mother needed the consent of the child’s father to request passport renewal, but the father did not want to have any further dealings with her or the girl. In order to obtain the documents, the woman could have appeal to the relevant court (near the habitual residence of the child) in order to request exclusive parental responsibility. However, the woman feared that the father might challenge the Italian jurisdiction by raising the issue of the alleged child abduction75. The father was eventually contacted out of court several times by the legal advice service with the help of a mediator. Once the father had given his consent for the renewal of the passport, the legal advice service contacted the Romanian Embassy, which actively assisted in obtaining the girl’s documents from Romania.

The Italian legal advice service subsequently contacted the Spanish legal advice service to ensure assistance to the woman and the children once they had moved to Spain. Unfortunately, at the time of their departure for Spain, the woman unexpectedly became untraceable together with both minors.

The case is of interest because it also identifies the deflationary function of legal clinics and the front offices. In fact, given the reluctance of the woman to appeal to the Italian court, in agreement with the applicant the front office attorneys decided to attempt a solution involving mediation with the father of the girl. As mentioned, the crucial help of a mediator resulted in obtaining the authorisation and the Romanian Embassy issued a passport to the child.

Protection from abuses by state authorities and private violence

Jago (Spain): data protection for offences committed by minors in Spain

Jago is a 20 year old Spanish youngster who was arrested and sentenced to juvenile prison when he was a minor. His personal details (identity and affiliation, fingerprints, photograph) remained on file with the juvenile criminal police. His genetic profile also recorded without legal advice and without the youngster’s consent. The young man contacted the front office to request the deletion of his personal data from the police file. In Spain, the police record all the details of arrested persons (both minors and adults), such as identity and affiliation, fingerprints and photographs. There is a simple procedure for requesting the deletion of personal data once the court case is concluded, the suspect was found not guilty or the sentence has been carried out. Under Spanish law, juvenile offences do not constitute a criminal record. Spanish Law 5/2000 recognises the offending minor’s right to protection of privacy. Police files also must be distinguished between adults and minors. Lastly, the judgments of the Supreme Court hold that the police can only take DNA samples with the consent of the person in question, who must have legal assistance.

The case is currently76 under examination by the front office in Madrid, which is assessing whether to bring it to the Ombudsman for the illegal detention of DNA samples by police.

Bobo (Cameroon): complaint of ill-treatment in Spain

Bobo is an unaccompanied minor asylum seeker from Cameroon who contacted the front office complaining of being mistreated by the shelter facilities, which had forced him to live on the street. He reported psychological and physical ill-treatment to the extent that he required a hospital-based recovery programme. Although he was in possession of the appropriate documentation proving he was a minor, the Spanish authorities had decided upon an age assessment examination. At the end of a lengthy process, the youngster obtained the status of refugee, was entrusted to La Merced institute and decided to contact the front office. The latter brought an action against the Regional Government for pecuniary loss resulting from ill-treatment based on the following arguments: Law 4/1996 obliges the Regional Government (Autonomous Community) to provide care and protection to abandoned children and victims of abuse. The obligation is also confirmed by Art. 172 of the Civil Code, which extends protection to all unaccompanied minors. The laws on immigration also allow the public prosecutor to request age assessment only on undocumented minors. The claim for damages against the Regional Government is still pending77.

Abel (Romania): complaint of ill-treatment of Roma children in Spain

The case concerns three Roma children who were caught during a robbery in a clothing store. The police brought the three children to a corner of the store and, allegedly, humiliated and intimidated them by cutting their hair with scissors. According to the complaint, in one particular case a policemen had made a cross on the head of one of the minors, cut the fringe of another and left two bald patches on the head of the third. The policemen then allegedly threatened the children that if the incident were repeated, they would force them to wear girl’s clothes. The case was brought to the attention of the front office in Madrid thanks to one of the volunteers working in the Roma camps. The front office attorneys decided to bring the matter to the attention of the Public Prosecutor of Madrid and request an investigation. The prosecution held that the facts could constitute an offence and sent them to the court to open an investigation. The judge heard the children and the security guard and decided to close the case. The front office then decided to submit an appeal against the judge’s decision. The Court of Appeals has recently ordered to the reopening of the case and indicted the police.

Eleni (Greece), domestic violence against a Roma minor in Greece

Eleni is a 16 year old girl, a Greek citizen of Roma origin and the mother of a child, who lives at home with her husband’s family in difficult circumstances and it is the alleged victim of domestic violence, physical abuse and threats.

The girl’s mother was born in in Northern Greece, but her civil status is pending, in the sense that she has never possessed any document attesting her birth or identity. Because of this lack of proper documentation, the mother was not able to be provided any legal documentation regarding her daughter (birth certificate, identity card). The main request to the front office in Athens was therefore to resolve the issues relating to the civil status of the girl and her child, the recognition of motherhood, the exercise of parental responsibility and custody of the underage mother, as well as protection from domestic violence.

Law 3500/06 on domestic violence defines the offence and establishes the relative sanctions (from two to ten years in prison, depending on the seriousness of the offence). It also provides for conciliation and mediation between the perpetrator and the victim. Forms of special protection for victims are also provided for with regard to moral and material assistance by specialised agencies. In addition, marital rape is recognised as a crime against the person and personal freedom. Law 3500/06 provides for criminal proceedings. It is important to note that, according to the General Secretariat for Gender Equality, it is estimated that only 6-10% of victims go to the police or other appropriate authorities.

In this case, in order to get the documents of the mother and, consequently, the girl quickly, the front office in Athens had numerous conversations with both of them; it provided them with the contact details of an attorney in Northern Greece who does pro bono work, since this type of case does not qualify for state-funded legal aid; it also provided contacts with social workers and NGOs. In cooperation with the attorney, the legal expert of the front office proceeded with the case; the girl was issued an interim document with regard to her civil status so as to be able to get a birth certificate for her and her baby, while the case of the mother is pending before a court that has jurisdiction over the issue of a permanent document.
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La Merced Migraciones operator plays with children (Madrid).  Credits: La Merced Migraciones.
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Child gazing at the sky in a British suburb. Credits: Elizabeth Dalziel for Save the Children.




Conclusions


Edited by Luca Bicocchi, Giusy D’Alconzo


The Claim project continuously integrated its lines of activity in order to reach its objective of facilitating access to justice for children and families at risk of social exclusion. The work performed in Italy, Spain and Greece through partnerships between non-profit organisations and universities found its footing in this process, achieved using a multidisciplinary approach. Access to justice was identified in terms of access to fair procedures and quality free legal advice, considered the necessary tools for breaking the vicious circle of a lack of financial resources and the deterioration of guarantees, which is always a danger, but is even more so in periods of economic crisis such as the current one. The combination of front office and legal clinic provided a natural operational tool to pursue child friendly justice as described in the approach.

The research revisited how the project was set up, analysed the methodologies used, the case studies, the findings in terms of quantitative data and information obtained, as well as the innovation profiles. The picture that emerged showed that that the facts confirmed the consistency and validity of the approach adopted, with particular emphasis on some aspects, such as the practical relevance of access to fair procedures as a means to combat poverty.

In pursuing these results, the use of a multidisciplinary and collaborative approach between non-profit organisations and universities was crucial. The free and quality legal advice services provided by the front office, the scientific and experiential contribution provided by the involvement of students and lecturers at the legal clinics and the constant search for the most suitable legal solutions in legal and social terms (for example, the attempt to avoid lengthy and expensive court proceedings for beneficiaries, where possible) ensured the functionality of the legal services provided to a significant number of users: more than 500 cases handled in the three countries.

The set-up of the legal clinics, aimed at improving the skills of students with a view to their future roles as attorneys who are sensitive to the needs of society, met with a positive reaction of those who attended the courses. This enthusiasm was exemplified by the fact that Italian legal clinic is one of the top three courses that are most appreciated by the students attending the Faculty of Law at the University of Roma Tre. In Italy, the project led to the institutionalisation of the course on legal clinics on the right of children during the 2013-2014 academic year, allowing it to form part of the Faculty of Law’s official curriculum. The experience of the children’s rights clinic, which stared three years ago, will also produce its first graduates and thus has a tendency to spread curiosity among the students, as well as a desire to study the topics covered during the course in greater depth in their dissertations, which can be defined as experimental. Soon there will be feedback from graduates who will begin entering the world of legal professions with a wealth of additional skills.

The multidisciplinary and collaborative approach between partners that typified the implementation of the project allowed the dissemination of its findings during the course of the project itself, through a series of initiatives such as, most recently, a conference organised by the University of Roma Tre called “Children’s rights: principles, standards and practices” on 6 March 2014, which represented an ideal continuation and an opportunity for an in-depth analysis of the issues debated during the discussion of the cases handled by the legal clinic. The intention of the conference was to address the theoretical issues that emerged from real situations and thus respond to the need to combine the analysis of social practices to theoretical considerations. In this context, the combination of academics, judges, attorneys, social workers and the coordinators of the ateliers was a great opportunity for dialogue and reflection.

In line with the multidisciplinary approach, it is also worth highlighting the value of “layered” intervention on the issues addressed, namely the continuous transition from practical to speculative-science aspects and vice versa, which was also enforced by a class discussion of the cases handled by the front office and the involvement of the universities in building the base knowledge for the resolution of said cases. This layered approach also inspired the follow-up on the difficulties encountered in solving cases, represented by gaps and problems encountered in national regulations and loopholes in the justice system: in Italy, the development of advocacy content has led to the submission of proposals to improve legislation on the rights of immigrant children and the fight against poverty and the ateliers were responsible for running online awareness campaigns.

Finally, the cataloguing and analysis of the quantitative and qualitative data obtained from the front office has allowed a fuller interpretation of the true situation on the most recurrent aspects and, therefore, on the legal issues that most affect the beneficiaries in the three national contexts, which are all different, yet all affected by factors such as immigration and the economic crisis. This contribution to the knowledge of the phenomena analysed will, in turn, form the basis for further projects and in-depth scientific studies.

All the elements described so far allow the CLAIM project experience to be placed among the innovative replicable models of intervention on the issue of access to justice for children and families at risk of exclusion. In particular, what appears replicable is the methodology consisting of the combination of free legal advice and the contribution of the universities through pro bono activities involving students and lecturers, along with a continuous exchange of the findings of case studies and scientific analyses, which allows free legal assistance to be based on a solid foundation of knowledge and skills, as well as tying it to concrete elements to prevent an excessively theoretical approach.

A model which is just as replicable is the one that, based on the cases handled by the legal services and therefore the collection and analysis of data, provides insight on the actual situation and the guarantees and rights of children in the relevant contexts, using findings such as the contents of advocacy to attempt to influence policy and process recommendations in the field of legislation.

Another valuable element that can be reproduced — among others — is the voluntary involvement of students in the activities of non-profit organisations. If properly trained, guided and motivated, students of the last year of Law (the same could be said for other areas) possess a wealth of knowledge and enthusiasm whose contribution could prove very important for the beneficiaries of intervention programmes in the areas of risk, especially if accompanied by caring professionals willing to understand its value and aware of their educational role.

We believe that building a society that is open dialogue, is collaborative and cohesive also comes about through projects such as this one, in which every professional plays his/her role innovatively, in a consistent manner and at the service of the community. A clear example is the case of Athens, where in spite of the devastating financial crisis and the closure of the University for several months due to public sector strikes, the front office left the Faculty of Law and continued to provide its services out in the street, among the people.

Appendix: list of international and regional treaties and other relevant documents

International conventions and UN documents

Convention Relating to the Status of Refugees, 1951.

www.unhcr.org/3b66c2aa10.html

Convention relating to the Status of Stateless Persons, 1954.

www.unhcr.org/3bbb25729.html

Convention on the Rights of the Child, 1989.

www.ohchr.org/en/professionalinterest/pages/crc.aspx

Optional Protocol to the Convention on the Rights of the Child on the Sale of Children, child prostitution and child pornography, 2000

www.ohchr.org/EN/ProfessionalInterest/Pages/OPSCCRC.aspx

Optional Protocol to the Convention on the Rights of the Child on the involvement of children in armed conflict, 2000.

www.ohchr.org/EN/ProfessionalInterest/Pages/OPACCRC.aspx

Optional Protocol to the Convention on the Rights of the Child on a communications procedure, 2011 (entered into force on 2014).

treaties.un.org/doc/source/signature/2012/ctc_4-11d.pd

United Nations Convention on the rights of persons with disabilities, 2006.

www.un.org/disabilities/documents/convention/convention_accessible_pdf.pdf

UNHCR Guidelines on Policies and Procedures in dealing with Unaccompanied Children Seeking Asylum, February 1997.

www.refworld.org/docid/3ae6b3360.html 

United Nations Committee on the rights of the child, General Comment n.8 The right of the child to protection from corporal punishment and other cruel or degrading forms of punishment, 2006.

daccess-dds-ny.un.org/doc/UNDOC/GEN/G07/407/71/PDF/G0740771.pdf?OpenElement

United Nations Committee on the Rights of the Child, General Comment No. 10, Children’s Rights in Juvenile Justice, 2007.

www2.ohchr.org/english/bodies/crc/docs/CRC.C.GC.10.pdf

United Nations Committee on the Rights of the Child, General Comment No. 12, The right of the child to be heard, 2009.

www2.ohchr.org/english/bodies/crc/docs/AdvanceVersions/CRC-C-GC-12.pdf

EU legislation and other documents

Charter of Fundamental Rights of the European Union, 2000

www.europarl.europa.eu/charter/pdf/text_en.pdf

Council Directive 2000/43/EC on implementing the principle of equal treatment between persons irrespective of racial or ethnic origin.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32000L0043&from=en

Council Directive 2000/78/EC on establishing a general framework for equal treatment in employment and occupation.

eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32000L0078:en:HTML

Council Directive 2003/9/EC laying down minimum standards for the reception of asylum seekers.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32003L0009&from=EN

Council Directive 2003/86/EC on the right to family reunification.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32003L0086&from=EN

Council Directive 2004/83/EC on minimum standards for the qualification and status of third country nationals or stateless persons as refugees or as persons who otherwise need international protection and the content of the protection granted.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32004L0083&from=EN

Council Directive 2005/85/EC on minimum standards on procedures in Member States for granting and withdrawing refugee.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32005L0085&from=EN

Directive 2008/115/EC of the European Parliament and of the Council on common standards and procedures in Member States for returning illegally staying third–country nationals.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32008L0115&from=EN

An EU Agenda for the Rights of the Child. Communication from the Commission to the European Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions, COM (2011)60, 2011.

ec.europa.eu/justice/policies/criminal/victims/docs/com_2011_274_en.pdf

Directive 2011/92/EU of the European Parliament and of the Council on combating the sexual abuse and sexual exploitation of children and child pornography, and replacing Council Framework Decision 2004/68/JHA.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0093&from=EN

Directive 2011/36/UE of the European Parliament and of the Council on preventing and combating trafficking in human beings and protecting its victims, and replacing Council Framework Decision 2002/629/JHA.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0036&from=EN

Directive 2011/51/UE of the European Parliament and of the Council of 11 May 2011 amending Council Directive 2003/109/EC to extend its scope to beneficiaries of international protection.

eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32011L0051&from=EN
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Ms Fronimou — Criminologist at the EKKE centre (National Centre for Social Research).
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Emanuele Argento — Legal Expert — Save the Children Italy;
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Spanish partners

Interviews conducted in Madrid on 20 February 2014 with:

Patricia Fernandez — Legal Expert at the Madrid front office — La Merced Migraciones Institute;

Sonia Rello — Legal Expert — La Merced Migraciones Institute;

Marta de Iglesias — “CLAIM” coordinator for Spain;

Irene Claro — Legal clinic lecturer at “La Comillas” — Madrid;

Jose Manuel Aparicio — Manager of the Madrid atelier — Madrid.





	The legal clinic is an interactive university course that involves the active participation of students in discussions on cases, which are usually presented in the lecture halls by attorneys and legal experts.↩


	The specific cases taken into account by the study relate to the 2013–2014 academic year, based on report sheets prepared by the attorneys of Save the Children Italy, the European Public Law Organisation, the Merced Migraciones and students of the University of Roma Tre, the National and Kapodistrian University in Athens and La Comillas University in Madrid following the outcome of individual cases.↩


	The guidelines of the Committee of Ministers of the Council of Europe on child friendly justice — adopted in November 2010 — have the task of dealing with the issue «of the place and role, and the views, rights and needs of the child in judicial proceedings and in alternatives to such proceedings». Child friendly justice refers to «justice systems which guarantee the respect and the effective implementation of all children’s rights at the highest attainable level, […] giving due consideration to the child’s level of maturity and understanding and the circumstances of the case. It is, in particular, justice that is accessible, age appropriate, speedy, diligent, adapted to and focussed on the needs and rights of the child, respecting the rights of the child including the right to due process, to participate in and to understand the proceedings, to respect for private and family life and to integrity and dignity». The Guidelines are available at www.coe.int/t/dghl/standardsetting/childjustice/Guidelines%20on%20child-friendly%20justice%20and%20their%20explanatory%20memorandum%20_4_.pdf.↩


	Magdalena Sepúlveda Carmona, Access to justice and the fight against poverty, www.asf.be/wp-content/uploads/2013/05/Justice2015_MSepulveda.pdf↩


	See, in particular, the organic bill drafted by Save the Children Italy for the protection and guardianship of unaccompanied minors, www.savethechildren.it/informati/comunicati/minori_migranti_save_the_children_presenta_il_primo_disegno_di_legge_organico_per_la_protezione_e_la_tutela_dei_minori_stranieri_non_accompagnati_in_italia and the requests made on the matter of school canteens www.savethechildren.it/informati/comunicati/mense_scolastiche_save_the_children_monitoraggio_in_36_comuni_differenze_enormi_nei_criteri_di_accesso_e_nelle_tariffe_con_rischio_discriminazione_per_molti_bambini?year=2014. Advocacy refers to an activity aimed «at raising awareness and influencing institutions that, at European, national, regional and local levels, through their actions and decisions, are able to affect the conditions of childhood and adolescence». At international level, advocacy is currently directed especially at ensuring the implementation of the right to education, the right to food and the right to health.↩


	See Save the Children, Child Poverty and Social Exclusion in Europe. A Matter of Children’s Rights. Brussels, 2014; Council of Europe, Safeguarding human rights in times of economic crisis. Issue paper published by the Council of Europe Commissioner for Human Rights, 2013, available at wcd.coe.int/ViewDoc.jsp?id=2130915; UNICEF, Measuring Child Poverty. New league tables of child poverty in the world rich countries, Innocenti Working Papers 2012–01, Florence; J. Hainsworth, How the Economic and Financial Crisis is Affecting Children and Young People in Europe, (January 27, 2011). SSRN: ssrn.com/abstract=1761271 or dx.doi.org/10.2139/ssrn.1761271; J. Micklewright, Social Exclusion and Children: A European View for a Us Debate (February 2002). LSE STICERD Research Paper No. CASE051. Available at SSRN: ssrn.com/abstract=1158942.↩


	See European Parliament, Report on the impact of the financial and economic crisis on human rights, by I. Vaidere (rapporteur), Committee on Foreign Affairs, 1 March 2013; UN GA, Report of the Independent Expert on the Question of Human Rights and Extreme Poverty, Magdalena Sepulveda Carmona, UN Doc. A/HRC/17/34, 17 March 2011; Id., Final Draft of the Guiding Principles on Extreme Poverty and Human Rights, Submitted by the Special Rapporteur on Extreme Poverty and Human Rights, Magdalena Sepúlveda Carmona, UN Doc. A/HRC/21/39, 18 July 2012; European Union Agency for Fundamental Rights (FRA), ‘Protecting Fundamental Rights During the Economic Crisis’, Working paper, December 2012; Council of Europe, Poverty and Inequalities, Paradoxes in Societies of Human Rights and Democracy? Proposals for an Inclusive Society, conference organised by the Council of Europe in partnership with the European Union, Strasbourg, 21–22 February 2013.↩


	F. Kafka, The Trial.↩


	FRA, Access to justice in Europe: an overview of challenges and opportunities, Publications Office of the European Union, 2011, p. 15.↩


	The guidelines on child friendly justice take into account international instruments for the protection of children, such as the Convention on the Rights of the Child of 1989; the European Convention on the Exercise of Children’s rights in Strasbourg of 1996; the European Convention on Human Rights.↩


	The European Convention on the Exercise of Rights of the Child was adopted by the Council of Europe in Strasbourg on 25 January 1996. Proceedings involving children before a judicial authority include procedures relating to family, in particular those relating to the exercise of parental responsibilities. From a purely formal point of view, for the purpose of the project it should be noted that only Italy and Greece have ratified this Convention, in 2003 and 1997 respectively, while Spain has only signed it.↩


	The Third Protocol to the Convention on the Rights of the Child on a communications procedure has established a mechanism to enable a child whose rights have been violated to have access to effective remedies. It foresees that three different types of reports and complaints can be brought before the UN Committee: individual communications by minors; communications between states; investigations on serious and systematic violations.↩


	The severe economic stalemate of recent years, which has affected the most vulnerable social groups, has dramatically influenced the system of the supply and demand of rights, producing a kind of distorting phenomenon that has resulted in the development of so–called “second class” rights for disadvantaged people, while the measures aimed at giving everyone effective rights have not been ensured. See Françoise Tulkens, The European Convention on Human rights and the Economic Crisis: the Issue of Poverty, EUI Working Paper AEL 2013/8, p.6. It should also be considered that the European financial crisis of recent years has also severely undermined a number of established rights, including the right to property (considered herein with particular reference to essential assets). In this sense, and emblematic case was the decision in Koufaki Adedi v. Greece issued by the European Court of Human Rights, in which the Court, in rejecting the claim of two Greek citizens who complained about the incompatibility of austerity measures to reduce salaries and pensions with their property rights as a fundamental right protected by Protocol no. 1 to the European Convention of Human Rights, upheld full discretion in the choice of economic policy by the state to reduce the public debt in an exceptional crisis situation that involves the entire Eurozone. As noted by Olivier de Schutter, UN Special Rapporteur on the right to food, the consequences of limited access to justice are essentially the lack of protection from discrimination and exclusion from social services See Olivier de Schutter, Closing Speech: The contribution of access to justice to the post–2015 agenda, Brussels, 05.22.2013.↩


	United Nations, General Assembly, A/67/278, p.6, www.ohchr.org/Documents/Issues/Poverty/A-67-278.pdf.↩


	Save the Children Europe Group, Position Paper: Investment in Children 2014–2020 — Reducing and preventing child poverty in Europe through a rights–based approach, 2013.↩


	Recommendation C(2013) 778 final, available at ec.europa.eu/justice/fundamental-rights/files/c_2013_778_en.pdf.↩


	MILIEU, Comparative study on access to justice in gender equality and anti–discrimination law. Synthesis Report, February 2011, p. 9. ec.europa.eu/justice/gender-equality/files/conference_sept_2011/final_report_access_to_justice_final_en.pdf.↩


	The Directive on state-funded legal aid is designed to improve access to justice in cross-border disputes by establishing minimum common rules relating to legal aid in such disputes. Pursuant to Art. 2, cross-border dispute refers to “a dispute in which the party applying for state-funded legal aid pursuant to this Directive is resident or habitually resides in a Member State other than that of the Court or the location in which the judgment has to be issued”. It applies in two cases: pre-litigation advice with a view to reaching a settlement prior to bringing legal proceedings; legal aid and representation in court, as well as total or partial exemption from court fees, including those referred to in Art. 7 (costs related to interpreters; translation of the documents required for the resolution of the dispute required by the court or by the competent authority and submitted by the beneficiary; travel expenses borne by the applicant, in cases in which the physical presence in the courtroom of the people who must present the case is required by law or by a court of that Member State and the court decides that there is no appropriate alternative way of hearing such persons) and the fees to persons appointed by the court to perform acts during the proceedings.↩


	In general, there are two basic eligibility criteria for legal aid: the “means test”, based on the principle of taxable income and family circumstances, and the “means and merits” test, which in Europe is only used in Austria and the Scandinavian countries. This second specific method of establishing eligibility for legal aid analyses merits and is aimed at balancing a reasonable level of access to justice with the workloads of the courts. More specifically, it examines whether the applicant has reasonable grounds to bring proceedings before the court.↩


	According to this definition, child victims of sexual abuse and victims of harassment are entitled MILIEU, Comparative study on access to justice in gender equality and anti-discrimination law. Synthesis Report, cit., p. 35.↩


	For an overview explaining legal aid in Italy, see www.giustizia.it/giustizia/it/mg_3_7_2.wp↩


	Ibid., p. 36.↩


	Part of the information provided was obtained during the interview conducted on 20 February 2014 in Madrid at La Merced Migraciones Institute with Patricia Fernandez and Sonia Rello, Legal Experts at the La Merced Migraciones Institute for the CLAIM project.↩


	FRA, Access to justice in Europe: an overview of challenges and opportunities, Publications Office of the European Union, Luxembourg, p. 53.↩


	Part of the information provided was obtained during the interview conducted on 7 February 2014 with Dimitra Soulele, EPLO Legal Expert for the CLAIM project.↩


	Below are the main international instruments on the prohibition of discrimination: Art. 14 of the European Convention of Human Rights; Art. 20 and Art. 21 of the Charter of Nice; Art. 19 of the Treaty on the Functioning of the European Union; Directive 2000/43/EC; Directive 2000/78 EC.↩


	E.g. indirect discrimination shall be taken to occur where “an apparently neutral provision, criterion or practice would put persons of a racial or ethnic origin at a particular disadvantage compared with other persons, unless that provision, criterion or practice is objectively justified by a legitimate aim and the means of achieving that aim are appropriate and necessary”. (Directive 2000/43 / EC, art. 2, point b). Moreover, there is a reversal of the burden of proof. An example of indirect discrimination can be found in the case of D.H. and Others v. Czech Republic, in which the discrimination concerned the placement of children of Roma origins in schools for children with learning difficulties. The action opposed the extension of the application of this facility to Roma children, which resulted in a breach of their right to education. The attendance of special education schools was discriminatory against the Roma children, since they would not have access to quality education, nor could they be easily integrated.↩


	Trials to determine the existence of indirect discrimination involve two phases: once is comparative-relational, seeking to show that the measure in question has a discriminatory effect; the other is teleological, to assess whether the measure in question is justified and deemed appropriate.↩


	See S. Biasco, Ripensare il capitalismo [Rethinking capitalism], LUISS University Press, Rome, 2012, p. 98.↩


	On this specific point, see United Nations, General Assembly, A/67/278, 2012, p. 4: “§6. Persons living in poverty have a right to access justice without discrimination of any kind, and a right to due process, understood as the right to be treated fairly, efficiently and effectively throughout the justice chain”; p. 18, “§79. Legal standing is the gateway for access to justice. To have access to the formal justice system, it is necessary that the courts extend legal standing without discrimination, ensuring that all receive equal treatment when bringing claims, protesting violations or seeking remedies”.↩


	FRA, Manuale di diritto europeo della non discriminazione [Handbook of European non-discrimination law], Publications Office of the European Union, Luxembourg, p. 84↩


	Directive 2000/43/EC concerns education and access to goods and services. It does not apply only to citizens of the Union, but also to non-EU, to the extent that citizenship is not a discriminating factor. Directive 2000/78/EC, on the other hand, widens the spectrum of discriminating factors to age, disability and religion.↩


	Report by the European Commission to the European Parliament and the Council, Brussels, 17.1.2014 COM(2014) 2, p.7, ec.europa.eu/justice/discrimination/files/com_2014_2_en.pdf.↩


	Legislative Decree 286/1998 Consolidated Text of provisions governing immigration and regulations on the status of foreigners↩


	On the topic, see Eduardo Vázquez De Castro, La mediazione familiare nell’ambito della recezione della Direttiva 2008/52/CE: la situazione spagnola [Family mediation in the context of the adoption of Directive 2008/52/EC: the situation in Spain], in Le ragioni degli altri [The reasons of others], cit., p. 205; Silvia Tamayo Haya, La trasposizione della Direttiva 2008/52/CE relativa ad alcuni aspetti della mediazione nelle controversie civili e commerciali nell’ordinamento spagnolo [The transposition of Directive 2008/52/EC on certain aspects of mediation in civil and commercial disputes in the Spanish legal system], in Le ragioni degli altri [The reasons of others], cit., p. 225.↩


	MILIEU, Comparative study on access to justice in gender equality and anti-discrimination law. Synthesis Report, cit., p. 53.↩


	L.4285 / 14 (National Gazette A 191 / 10.09.2014): Amendment of Law. 927/1979 (A 139) and adaptation to decision — under 2008/913 /DEU of 28 November 2008 on combating certain forms and expressions of racism and xenophobia by means of criminal law (L 328) and other provisions.↩


	Ibid., p. 45.↩


	Academic Board of the Brescia Legal Clinic, the Italian Legal Clinics Project, www.clinicalegale.jus.unibs.it/attachments/article/30/Progetto Clinica Legale — Febbraio2012.pdf, p. 3.↩


	A programme for the international reform of higher education systems in EU Member States, between 1998 and 2010, whose aim was the creation of the European Higher Education Area. The project was launched during the conference of Education Ministers held in Bologna in 1999. Goals included: academic freedom, institutional autonomy and the participation of lecturers and students in the management of higher education; academic quality, social cohesion and economic development; free movement of students and lecturers; the social aspect of higher education; the employability of graduates and life-long learning, the creation of an academic community; collaboration with institutions of higher education in other parts of the world.↩


	At the time, the Open Society Justice Initiative, a program of Open Society Foundations, was called the Constitutional and Legal Policy Institute, www.opensocietyfoundations.org/sites/default/files/legalclinics_20090101.pdf.↩


	See Georg Frommhold, Juristische Kliniken, in Deutsche Juristichen — Zeitung, Jg. 5, 1900, p. 448.↩


	Ibid., p. 38.↩


	This rethink is taking place in light of the fact that currently in Europe the qualifying examination to practice law, after graduating with a degree in law, is only possible after two years of practice in a law firm. In the United States, however, obtaining the title of Juris Doctor at the end of the three-year programme at a Law School is sufficient to practice immediately after passing the Bar Exam. The length of the period required in Europe is necessary due to the lack of practical aspects inherent in traditional university courses.↩


	On this point, see Abigael Ogada Osir — Ulrich Stege, Young People Helping Young People: The Potential Role of Legal Clinics in the Promotion of Child-freindly Justice in Italy, in Sistema di giustizia a misura di minore: il ruolo delle Legal Clinics [A child-friendly justice system: the role of Legal Clinics], edited by E. Battelli-L. Bicocchi, Aracne, Rome, 2013, p. 40.↩


	As stated in the context of the European Network for Clinical Legal Education: “These training activities are designed to develop the professional and practical skills of students in order to foster a modern understanding of the role that socially oriented professionals play in promoting the rule of law, through the ’effective implementation of access to justice, peaceful resolution of conflicts and social problems”. Abigael Ogada Osir — Ulrich Stege, Young People Helping Young People: The Potential Role of Legal Clinics in the Promotion of Child-Friendly Justice in Italy, cit., p. 37.↩


	With regard to Italy, the legal education in the country has undergone considerable changes over the past decades as a result of various university reforms: for example, the Berlinguer reform (Law no. 30 of 10 February 2000 — Framework Law concerning the Reorganisation of Education Cycles), the Moratti reform (Law no. 53 of 28 March 2003 — “Delegation to the Government for the definition of general standards of education and essential levels of performance in education and training”) and, lastly, the Gelmini reform (Law no. 1 of 9 January 2009 and Law no. 240 of 30 December 2010), and several legislative and regulatory measures in between these last two.↩


	For a thorough overview, see Ettore Battelli, La law clinic in diritto dei minori [The law clinic for children’s rights], in Sistema di giustizia a misura di minore: il ruolo delle Legal Clinics [A child-friendly justice system: the role of Legal Clinics], edited by E. Battelli-L. Bicocchi, Aracne, Rome, 2013 p. 15-32.↩


	On the other hand, the clinic of rights should never overlap the area for the critique of rights, which belongs to the scientific community as a whole. The development of professional skills and practical aptitude promoted by legal clinics, consisting in the opportunity to draft of documents and opinions on the part of students, should not replace, but rather should complement the institutional role of the universities, which are primarily cultural centres.↩


	In particular, this project has allowed the course of legal clinic for children’s rights to be institutionalised at the University of Roma Tre during the 2013-1014 academic year. This activity had already been included in the university course two years earlier thanks to the collaboration with Save the Children.↩


	In the United States, there are three types of legal clinic: in field work clinics or live-client clinics, students work on real cases under the supervision of academics or attorneys. Students also manage the relationship with clients based on a code of ethics, they write documents and perform research, they have the authority to represent the client in court. The second type of clinic are field placement clinics, which are mostly established at law firms or at a judge’s office. These clinics are comparable to an internship in the Italian system. The third type is similar to a Moot Court, in which simulations of the entire cycle of a proceeding take place and which, although fictional, has the same structure as a court trial. The members of each team have the initial task of drafting the pleadings of the parties and only then can they engage in a series of hearings in front of a jury usually made up of lecturers, attorneys, legal experts or by the students themselves.↩


	Cfr. E. Battelli, p. 29.↩


	The first experience of a legal clinic at the University of Roma Tre occurred two years ago, named the Law Clinic in immigration law. In fact, it represented the first experiment of an in-house legal clinic at the University of Roma Tre, since it involves an advice counter that is open to the public within the University and specialises in issues concerning immigrants and asylum seekers, imprisonment and human rights. Very often, cases are reported by associations, trade unions and charities. ↩


	Elsewhere, in the light of the excessive workloads of the courts, the professional training of mediators is considered essential, providing adequate competence and sensitivity in handling cases. For a thorough analysis, see R. Calvo Soler, Un sistema di mediazione pregiudiziale obbligatorio: la formazione del mediatore come risposta di alcuni problemi [A system of mandatory preliminary mediation: the training of mediators in response to certain problems], in Le ragioni degli altri. Mediazione e famiglia tra conflitto e modernità. Una prospettiva comparatistica e interdisciplinare [The reasons of others. Mediation and the family between conflicts and modernity. A comparative and interdisciplinary perspective], edited by E. Urso, Florence, Firenze University Press, 2013.↩


	Under the direction of Prof. Helen Rethimiotaki. The course contents are as follows: methodological innovation of legal clinics, the modern invention of childhood and children’s rights, the principles of international and European law, major violations of children’s rights in Greece, the central authorities and local authorities responsible for the care of children, unaccompanied minors and refugees, minors in Greece and the role of the Ombudsmen, the right to a family, the right to know ones biological origins, custody cases following divorce, the right to be listened to and the child’s right to be understood according to his/her degree of personal perception of reality, especially in cases of the assessment of juvenile criminal responsibility.↩


	With regard to Italy, the institutional course on children’s rights includes international and European declarations, administration and jurisdiction safeguards, the division of powers between central and local authorities, administrative safeguards (basic social services, family counselling, communities shelters), juvenile proceedings, the right to be heard, the protection of children with disabilities, the special circumstances of children with imprisoned mothers, Roma children, foreign minors, unaccompanied minors, refugee status, humanitarian protection, issues relating to the granting and renewal of residence permits, family status, parental responsibility, custody, adoption, citizenship rights, the right to health, the right to education, the problem of violence against children. On the other hand, the legal clinic in Madrid is of a more traditional mould, providing a normal theoretical course in children’s rights, as distinct from the activities of the front office. In particular, the first module was concerned with the general principles of juvenile law. The second module focussed on the representation and neglect of the child. The third focussed on the analysis of the area of unaccompanied minors and asylum seekers. The fourth module dealt with criminal profiles in the safeguard of minors. The fifth module dealt with the issue of child trafficking.↩


	During the second semester of the 2013-2014 academic year, the normal weekly lesson was extended by an additional hour to give students more time to deal with cases, as well as gain a deeper understanding of relevant issues and questions provided by legal experts.↩


	United Nations, General Assembly, A/67/278, p. 11.↩


	Each category has specific sub-categories, namely: a) Immigration: 1) issuance of residence permit; 2) renewal of residence permit; 3) identification; 4) citizenship; 5) legal support against expulsion; b) Family: 1) reunification; 2) family cohesion; 3) parental authority; 4) custody; c) Violence: 1) abuse; 2) mistreatment; 3) corporal punishment; 4) witnesses of violence; d) Social rights: 1) housing; 2) education; 3) health; 4) other; e) International Protection: 1) application; 2) support during the hearing; 3) appeal against denial; f) Penal area: 1) legal assistance in criminal proceedings; 2) alternative measures.↩


	The Spazio Mamme [Mothers’ Area] is a Save the Children Italy centre operating in the outskirts of Rome since 2012, where women with children can find support and information, speak to doctors, psychologists, attorneys, social workers and participate in employment programmes. This centre runs several awareness, information and support programmes on child food poverty. The Roma camp in Castel Romano is a field equipped with facilities in which approximately 1500 people live. Since 2013, there has been a legal assistance service in the form of a weekly visit to the camp by an attorney working for Save the Children.↩


	This separation between legal advice at the counter and legal representation in court also takes into account the fact that legal-aid attorneys are entitled to compensation from the state and therefore cannot be considered as either employees or volunteers of Save the Children.↩


	The data put forward emerged from the interview conducted on 7 February 2014 with Dimitra Soulele, legal expert in charge of the front office in Athens as part of the CLAIM project.↩


	La Merced has seven foster homes for refugees and migrants. Each shelter is different, including from the point of view of purpose. The fact that the shelters are small homes is important. The first stage concerns the aspect of welcoming, becoming personal and primary psychological support; the second stage consists of rehabilitation and aims to promote the person’s autonomy; the third is full autonomy. In Madrid, near the Institute, is the first foster home to 14 immigrants. Some of these immigrants are minors